
Herring, et al. v. Hewitt Associates LLC 
  

SETTLEMENT AGREEMENT, RELEASE & WAIVER 

This Settlement Agreement, Release and Waiver (“Agreement”) is made this 17th day of 
October 2008, by and between Carol Herring (“Herring”), Angela Bryant, Allison F. Toth, 
Melissa Frye, Catherine Cerda and Tammy Wesley, on behalf of themselves, the classes they 
purport to represent, their agents, representatives, assignees, heirs, executors, beneficiaries and 
trustees (collectively, “Plaintiffs”) and Hewitt Associates LLC, on behalf of itself, its parents, 
divisions, subsidiaries, predecessors and successors, and its and their directors, officers, 
members, fiduciaries, insurers, employees, attorneys and agents (collectively, “Hewitt” or the 
“Company”) (Hewitt and Plaintiffs are collectively referred to herein as the “Parties”). 

WHEREAS, Herring commenced litigation in the U.S. District Court for the District of 
New Jersey (the “Court”) captioned Herring, et al. v. Hewitt Associates, Inc., Civil Action No. 
2006-00267 (the “Action”), in which she asserted claims under the Fair Labor Standards Act, 29 
U.S.C. § 201, et seq. (“FLSA”), and the New Jersey Wage Payment Law, N.J. Stat. Ann. tit. 34 
ch. 11, arising out of alleged failure to pay overtime compensation for hours worked in excess of 
forty per workweek; and 

WHEREAS, Angela Bryant had previously commenced a similar action in the U.S. 
District Court for the Northern District of California captioned Byrant, et al. v. Hewitt 
Associates, LLC, Civil Action No. C-05-2976, and later voluntarily dismissed that case and 
joined the Action as a party plaintiff on or about May 10, 2006; and 

WHEREAS, Herring and her counsel, including the law firms of the Klafter Olsen & 
Lesser LLP; Berger & Gottlieb; Grady, Schneider & Newman LLP; and Schneider Wallace 
Cottrell Brayton Konecky LLP (collectively, “Class Counsel”), purported to bring the claims 
asserted in the Action as a collective action pursuant to 29 U.S.C. § 216(b) and as a class action 
pursuant to Fed.R.Civ.P. 23 on behalf of Herring and other current and former employees who 
worked for Hewitt as Benefits Analysts; and 

WHEREAS, the Court dismissed Herring’s claims under New Jersey Law from the 
Action on or about August 11, 2006; and 

WHEREAS, the Court conditionally certified Herring’s FLSA claim as a collective 
action and directed that notice of the pendency of the Action be directed to members of the 
conditionally certified class; and 

WHEREAS approximately 228 individuals filed consents to join the Action as parties 
plaintiff asserting FLSA claims against Hewitt; and 
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WHEREAS, Class Counsel filed putative class action complaints in or about April 2008 
(collectively, the “State Law Cases”) captioned:  

Frye, et al. v. Hewitt Associates, LLC, et al., California Superior Court for Los Angeles 
County, Case No. BC388921 (asserting claims for alleged violations of the California 
Labor Code, IWC Wage Orders, and California Business and Professions Code); and  

Toth, et al. v. Hewitt Associates, Inc., New Jersey Superior Court for Somerset County, 
docket no. SOM-L-609-08 (asserting claims for alleged violations of the New Jersey 
Wage Payment Law); and   

Wesley, et al. v. Hewitt Associates, LLC, Illinois Circuit Court for Cook County, docket 
no. 08-CH-14873 (asserting claims for alleged violations of the Illinois Minimum Wage 
Law, 820 ILCS 105/4a); and  

WHEREAS, Hewitt denies that it has committed any wrongdoing or violated any state or 
federal law pertaining to payment of wages or hours of work and has vigorously defended the 
claims asserted in the Action and the State Law Cases; and 

WHEREAS, in order to avoid the expense and burden of further litigation, the Parties 
desire to resolve (i) any and all claims that were or could have been asserted under the FLSA on 
behalf of Benefits Analysts in Job Codes 1445, 1446 and 1447 (collectively referred to as 
“Benefits Analysts”) who submit written consents to join the Action prior to the Final Approval 
of the Parties’ settlement; and (ii) any and all claims that were or could have been asserted based 
on the allegations against Hewitt under state laws relating to the payment of wages, including 
without limitation overtime pay claims, on behalf of any and all individuals who worked for 
Hewitt as Benefits Analysts in the states of California, Illinois, New Jersey, Connecticut, 
Pennsylvania, New York and Wisconsin during the applicable statute of limitations period in 
each state (collectively, “Overtime Pay Claims”); and  

WHEREAS, Hewitt represents that the Settlement Classes as defined in Section 4 include 
approximately one thousand one hundred (1,100) individuals, in the aggregate; 

NOW, THEREFORE, in consideration of the foregoing premises and the mutual 
promises hereinafter set forth, the Parties agree as follows: 

1. No Admission of Liability.  Hewitt expressly denies any wrongdoing or any violation of 
state or federal law as alleged in the Action and in the State Law Cases.  Nothing 
contained in this Agreement shall be construed as an admission of any liability by any 
Party, and all Parties agree not to offer this Agreement as evidence or otherwise use it in 
any judicial or administrative proceeding, except that this Agreement may be introduced 
in any proceeding for the sole purpose of enforcing its terms. 
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2. Approval of Settlement.   

(a) All terms of this Agreement are contingent upon the approval of the Parties’ 
settlement and certification by the Court of the Settlement Classes (as defined in 
Section 4 below) for settlement purposes only.   

(i) For purposes of this Agreement, “Preliminary Approval” shall be deemed 
to occur upon the issuance of a Court order conditionally certifying the 
Settlement Classes specified in Section 4 for purposes of providing notice 
to the affected individuals as described in Section 10(a).   

(ii) If the Court grants an order (w) finally and unconditionally granting the 
Parties’ motion for approval of their settlement, (x) granting final 
certification of the Settlement Classes specified in Section 4 for settlement 
purposes only, (y) authorizing payments to Class Counsel and members of 
the Settlement Classes as specified in Sections 6 and 10, and (z) fully and 
finally extinguishing claims against Hewitt as specified in Section 12, 
“Final Approval” shall be deemed to occur (A) thirty-five (35) days after 
the issuance such order, if no appeal of said order is filed within that 35-
day period, or (B) upon the final disposition of any appeal that has the 
effect of affirming the order in its entirety.   

(iii) The Parties agree to cooperate and take all steps necessary and appropriate 
to obtain Preliminary Approval and Final Approval of their settlement, to 
effectuate all aspects of this Agreement, and to dismiss the Action and the 
State Law Cases with prejudice.   

(b) Hewitt does not waive, and instead expressly reserves, its right to challenge the 
propriety of class certification for any purpose as if this Agreement had not been 
entered into by the Parties in the event that the Court does not certify the 
Settlement Classes for settlement purposes only.   

(c) The Parties and their counsel agree that they will, contemporaneously with their 
execution of this Agreement, execute a copy of the Joint Motion For Approval of 
Settlement attached as Exhibit 1 (the “Joint Motion”), seeking Preliminary 
Approval of their proposed settlement.  Hewitt agrees that it will file the Joint 
Motion with the Court within seven (7) days after both Parties have executed this 
Agreement and the Joint Motion.   

(d) The Parties agree that if the Court does not approve any material term in the 
Parties’ Joint Motion or requires as a condition to granting the Joint Motion any 
term that effects a material change in this Agreement, then this Agreement may be 
voided at either Party’s option.  The Parties further agree that Hewitt being 
required to pay any amount greater than the amount specified in Section 5 shall be 
deemed a material change.  The Parties further agree that any ruling that the Court 
may make regarding Class Counsel’s motion or petition for an award of attorneys’ 
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fees and costs pursuant to Section 6 shall not constitute a material change in this 
Agreement, unless such award has the effect of increasing the total amount Hewitt 
must pay in complete settlement of all claims addressed by this Agreement. 

(e) In conjunction with the filing of the Joint Motion, the Parties will jointly request 
that the Court hold a fairness hearing regarding the Parties’ request for approval 
of their proposed settlement not less than one hundred (100) days after the filing 
of the Joint Motion.  Counsel for the Parties will communicate with the Clerk of 
the Court and make any further filings necessary to secure the approval of their 
request.  

3. Amendment to Complaint.   

(a) Within five (5) business days after the execution of this Agreement, Class 
Counsel shall file pursuant to Fed.R.Civ.P. 15(a)(2) and with Hewitt’s written 
consent an Amended Complaint in the Action in the form attached as Exhibit 2.  
The Parties acknowledge that the Amended Complaint is intended to be identical 
in substance to the original Complaint filed in the Action, except that it adds all 
claims asserted in the State Law Cases and adds putative class action Overtime 
Pay Claims under the laws of Connecticut, Pennsylvania, New York and 
Wisconsin.   

(b) The Parties hereby stipulate and agree that Hewitt shall not be required to serve or 
file a responsive pleading in response to the Amended Complaint until after the 
Court makes a final ruling on the Parties’ Joint Motion.  If, for any reason, (i) the 
Court denies the Parties’ request for Preliminary Approval, or (ii) the Parties’ 
settlement does not receive Final Approval within one hundred twenty (120) days 
after Preliminary Approval or another date stipulated by the parties and/or set by 
the Court in connection with the Parties’ request for settlement approval, Class 
Counsel shall withdraw the Amended Complaint without prejudice.  In the event 
that Class Counsel withdraws the Amended Complaint pursuant to this paragraph, 
no Party shall argue that Hewitt’s consent to the filing of the Amended Complaint 
or Class Counsel’s withdrawal of the Amended Complaint has any bearing on the 
merits of any subsequent motion or effort to amend the operative complaint in the 
Action.   

4. Settlement Classes. 

(a) The Federal Subclass shall include all individuals who have filed consents to join 
the Action (including without limitation all individuals who timely return a Claim 
Form containing a consent to join the Action) as of Preliminary Approval in any 
state in the United States and who worked for Hewitt as Benefits Analysts within 
the three (3) years prior to filing their consent to join the Action.  

(b) The State Subclass shall include all individuals employed as Benefits Analysts for 
Hewitt: 
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(i) In California at any time from April 11, 2004, through Preliminary 
Approval; 

(ii) In Connecticut at any time from June 17, 2006, through Preliminary 
Approval;  

(iii) In Illinois at any time from April 22, 2005, through Preliminary Approval;  

(iv) In New Jersey at any time from April 15, 2006, through Preliminary 
Approval;  

(v) In New York at any time from June 17, 2002, through Preliminary 
Approval;  

(vi) In Pennsylvania at any time from June 17, 2005, through Preliminary 
Approval; and  

(vii) In Wisconsin at any time from June 17, 2006, through Preliminary 
Approval.   

(c) In the event that, for any reason, the Parties’ settlement does not receive Final 
Approval, the Court’s certification of the Settlement Classes, including the two 
subclasses listed above, shall be void, of no effect, and shall not be used for any 
purpose whatsoever in any further proceeding(s) in any of the above-referenced 
lawsuits or in any other lawsuit asserting the same or similar claims and causes of 
action. 

5. Settlement Payment. 

(a) Hewitt agrees to pay a total sum not to exceed Four Million Nine-Hundred 
Thousand Dollars $4,900,000.00 (the “Total Settlement Amount”) in order to 
fully and finally resolve the Overtime Pay Claims in their entirety, inclusive of all 
attorneys’ fees and costs; interest; litigation and settlement administration costs; 
liquidated, punitive and multiple damages; and plaintiffs’ premiums, if any.  
Hewitt will be responsible for state and federal taxes imposed on it by law as an 
employer as a result of payments made to members of the Settlement Classes 
under this Agreement, but Hewitt shall not be responsible for any taxes imposed 
by law on the members of the Settlement Classes or any other sums in excess of 
the Total Settlement Amount.     

(b) The total amount Hewitt shall pay in settlement of the Overtime Pay Claims shall 
be reduced by the Claim Amount (as defined in Section 10(c)) of any member of 
any of the Settlement Classes who elects to be excluded from the Parties’ 
settlement.   
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(c) The Net Settlement Amount shall be the Total Settlement Amount, less: (i) any 
attorneys’ fees and litigation costs awarded to Class Counsel pursuant to Section 
6, (ii) any service payment awarded to Named Plaintiffs Carol Herring, Angela 
Bryant, Melissa Frye, Catherine Cerda, Allison Toth and Tammy Wesley; (iii) the 
Administrative Costs of the settlement as defined in Section 8(b), (iv) and 
reductions for any individuals who seek to be excluded from the settlement as 
described in the preceding paragraph.   

(d) Any portion of the Net Settlement Amount that is unclaimed by members of the 
Settlement Classes who have failed timely to return a Claim Form as required by 
Section 10(b) or failed to cash a check within the time period allotted under 
Section 10(e)(i) shall be transferred to the American Red Cross Disaster Relief 
Fund (the “Cy Pres Beneficiary”).   

6. Attorneys’ Fees and Costs.  

(a) Class Counsel may petition the Court for an award of attorneys’ fees and costs in 
conjunction with the Parties’ settlement.  Any such petition shall be filed no later 
than twenty-eight (28) days prior to the date of the final approval hearing.  

(b) Any attorneys’ fees and costs awarded in conjunction with the Parties’ settlement 
shall be paid from the Total Settlement Amount and shall reduce the quantity of 
the Net Settlement Amount payable to members of the Settlement Classes 
pursuant to Section 10.  Hewitt will take no position on any request by Class 
Counsel for an award of fees and costs that does not exceed thirty-three percent 
(33%) of the Total Settlement Amount plus actual costs.   

7. Service Payments to Named Plaintiffs 

(a) Class Counsel may petition for an award of service payments to the Named 
Plaintiffs.  Any such petition shall be filed no later than twenty-eight (28) days 
prior to the date of the final approval hearing. 

(b) Any service payments to the Named Plaintiffs awarded in conjunction with the 
Parties’ settlement shall be paid from the Total Settlement Amount and shall 
reduce the quantity of the Net Settlement Amount payable to other members of 
the Settlement Classes pursuant to Section 10.  Any service payments awarded to 
the Named Plaintiffs shall be in addition to payments that the Named Plaintiffs 
shall receive as members of the Settlement Classes pursuant to Section 10.  Any 
such service payments awarded by the Court shall be distributed by the Settlement 
Administrator in separate checks mailed contemporaneously with the mailing of 
checks pursuant to Section 10(e) and shall be reported to state and federal taxing 
authorities as non-wage income on IRS Form 1099.  Hewitt will take no position 
on any request by Class Counsel for service payments to the Named Plaintiffs up 
to the following amounts: 

Case 3:06-cv-00267-GEB-TJB     Document 333-4      Filed 10/17/2008     Page 6 of 67



Herring, et al. v. Hewitt Associates LLC 
CONFIDENTIAL 

SETTLEMENT AGREEMENT, RELEASE & WAVIER 
 

Page 7 of 15 

(i) Carol Herring:  $7,500 

(ii) Angela Bryant:  $7,500 

(iii) Melissa Frye:  $2,000 

(iv) Catherine Cerda:  $2,000 

(v) Allison Toth:  $2,000 

(vi) Tammy Wesley:  $2,000 

8. Settlement Administrator. 

(a) The Parties shall jointly retain Rust Consulting, Inc. (“Rust” or the 
“Administrator”) to serve as the administrator of the settlement and perform 
services including without limitation dissemination of notices to eligible class 
members, distribution of awards from the Net Settlement Amount to eligible class 
members, tax reporting related to settlement, and providing notices of the Parties’ 
settlement to governmental authorities as required by law. 

(b) All costs of administering the Parties’ settlement, including all fees and costs paid 
to the Settlement Administrator, shall be paid from the Total Settlement Amount 
and shall reduce the quantity of the Net Settlement Amount payable to members 
of the Settlement Classes.  The Parties shall instruct Rust to prepare a binding 
estimate of fees and costs for all services to be provided in conjunction with the 
Parties’ settlement and this Agreement (the “Administrative Costs”) prior to the 
filing of the Joint Motion.  The Parties shall authorize Rust to disburse the amount 
of the Administrative Costs to itself from the monies on deposit in the Escrow 
Account as defined in Section 10(c) upon Final Approval.     

9. Notices Mandated by Statute.  

(a) Upon the filing of the Joint Motion pursuant to Section 2(c), the Parties will 
instruct the Settlement Administrator to mail notices of the Parties’ proposed 
settlement to an “Appropriate Federal Official” and “Appropriate State Officials” 
(collectively, “Government Officials”) as required by 28 U.S.C. § 1715.   

(b) Hewitt shall prepare the notices referenced in the preceding Section, which shall 
include as exhibits the Joint Motion, this Agreement, and all Complaints filed in 
the Action.  Such mailings shall also include information regarding the portion of 
the Net Settlement Amount that the Parties anticipate would be distributed to 
individuals living in each state upon Final Approval of the Parties’ settlement.   

(c) The mailings described in this Section shall not be subject to the non-disclosure 
obligations in Section 11, and neither Party shall be deemed in breach of those 
non-disclosure obligations as a result of the Settlement Administrator’s mailing of 
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such materials to the Government Officials or as a result of any disclosures of 
made by Government Officials regarding such mailings.  

10. Distribution of Net Settlement Amount.  

(a) Mailing of Notices. Within fourteen (14) days after the Court grants Preliminary 
Approval of the Parties’ proposed settlement, the Parties shall instruct the 
Settlement Administrator to compile and mail to members of the Settlement 
Classes packets containing a notice of the Parties’ proposed settlement in the form 
attached as Exhibit 3 and a Claim Form in the form attached as Exhibit 4.  The 
Settlement Administrator shall send such packets by certified U.S. Mail to each 
member of each of the Settlement Classes at such individuals’ last known address 
as provided by Hewitt, after conducting reasonable address verification efforts 
consistent with the customary practices in the settlement administration industry.  
Forty-five (45) days after this initial mailing, the Settlement Administrator shall 
perform a second mailing of the Settlement Classes packets to any class member 
who has not submitted a Claim Form or Request for Exclusion. 

(b) Claim Form.  The Claim Form to be distributed in conjunction with the Parties’ 
settlement shall denote that the individual returning the form consents to become 
a party plaintiff in the Action, authorizes counsel to file with the Court the Claim 
Form containing the individual’s written consent, and releases all Overtime Pay 
Claims against Hewitt.    

(i) In order to be valid and effective, a Claim Form must be signed, dated, 
and postmarked or otherwise returned to the Settlement Administrator 
within sixty-five (65) days after the first mailing of the Settlement Classes 
Packets by the Settlement Administrator described in Section 10(a).  Upon 
receipt of an unsigned, untimely, incomplete or altered form, the 
Settlement Administrator shall apprise the individual who returned the 
form of its deficiency and provide such individual with a substitute form 
that the individual may use to cure the deficiency within twenty (20) days. 
A Claim Form that remains unsigned, untimely, incomplete or altered after 
the sixty-five (65) day time period set forth herein shall be void, absent a 
showing of good cause made more than ten (10) days prior to the date of 
the final approval hearing.  The Parties agree to allow the Settlement 
Administrator to resolve any challenges regarding the validity of any 
Claim Form made pursuant to this Section and to make a final and binding 
determination on all issues presented by any such challenges without 
hearing or right of appeal. 

(ii) Any member of the State Subclass who (y) does not return a Claim Form 
to the Settlement Administrator in compliance with the preceding 
paragraph, and (z) does not seek to be excluded from the Parties’ 
settlement prior to the date of the Court order resulting in Final Approval, 
shall be deemed to release all Overtime Pay Claims against Hewitt as 
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described in Section 12(a) and shall be deemed to have waived any right 
to receive a payment in conjunction with the Parties’ settlement.   

(iii) Any member of any of the Federal Subclass who (y) has filed a consent to 
join the Action prior to Preliminary Approval, and (z) does not return a 
Claim Form to the Settlement Administrator in compliance with the 
Section 10(b)(i), shall be deemed to release all Overtime Pay Claims 
against Hewitt as described in Section 12(a) and 12(b) and shall receive a 
payment by mail to his or her last known address or an address of Class 
Counsel’s designation.   

(iv) Upon the expiration of the 65-day period in which members of the 
Settlement Classes may return Claim Forms, the Settlement Administrator 
shall compile and transmit the Claim Forms it has received to Class 
Counsel (with a copy of all such materials to counsel for Hewitt), and 
Class Counsel shall within fourteen (14) days thereafter file such Claim 
Forms with the Court as notices of consents to join the Action on behalf of 
the individuals who timely have returned valid claim forms.  

(c) Funding of Settlement Account.  Within fourteen (14) days after Preliminary 
Approval, Hewitt shall pay funds in the amount of the Total Settlement Amount 
into an interest-bearing account under the control of the Settlement Administrator 
and designated as a Qualified Settlement Fund pursuant to the Internal Revenue 
Code (the “Escrow Account”) to be held in escrow pending Final Approval.  

(i) The principal and interest in the Escrow Account shall be returned to 
Hewitt immediately if, for any reason, the Parties’ settlement does not 
receive Final Approval within one hundred twenty (120) days after 
Preliminary Approval, or another date set by stipulation of the Parties 
and/or order of the Court in connection with the Parties’ request for 
settlement approval.   

(ii) Notwithstanding the preceding paragraph, the funds specified in Section 
10(c) shall remain in the Escrow Account pending the disposition of any 
appeal of any order granting Preliminary Approval of the Parties’ 
settlement.  All funds in the Escrow Account shall be returned to Hewitt 
if, for any reason, the Parties’ settlement does not receive Final Approval 
within one hundred twenty (120) days after the disposition of any such 
appeal, unless another date is set by stipulation of the Parties.    

(d) Calculation of Individual Awards.  The Total Settlement Amount, less (i) any 
attorneys’ fees and costs awarded to Class Counsel by the Court pursuant to 
Section 6, (ii) any service payments awarded to Named Plaintiffs by the Court 
pursuant to Section 7, and (iii) the Administrative Costs described in Section 8(b), 
shall be designated the “Distribution Fund.”  The Weekly Payment shall be the 
total number of full workweeks worked by all members of the Settlement Classes 
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as Benefits Analysts during the period between January 19, 2003 and August 30, 
2008 (the “Settlement Period”), divided by the amount of the Distribution Fund.  
Each member of the Settlement Classes who timely returns a compliant Claim 
Form shall be eligible to receive an award in the amount of the Weekly Payment 
multiplied by the number of full workweeks which he or she worked for Hewitt as 
a Benefits Analyst during the Settlement Period (his or her “Claim Amount”). 

(e) Payments to Class Members.  Within fourteen (14) days after Final Approval, the 
Settlement Administrator shall transfer all funds in the Escrow Account into a 
distribution account and mail checks drawn on that account in the Claim Amount, 
less applicable taxes and withholdings, to each member of each of the Settlement 
Classes who has timely returned a Claim Form.   

(i) Checks issued pursuant to the preceding paragraph shall expire ninety (90) 
days after they are issued, but a failure by a member of any of the 
Settlement Classes to deposit or cash a check within the time period 
allotted shall have no effect on that individual’s release of claims pursuant 
to Section 12.  

(ii) The Settlement Administrator shall withhold from payments to 
participating members of the Settlement Classes taxes and other sums as 
required by state or federal law.  The Parties agree that fifty percent (50%) 
of the award paid to each participating member of the Settlement Classes 
shall be treated as wages, and the remaining fifty percent (50%) shall be 
treated as liquidated or statutory damages for tax purposes.  

(iii) The payment of any awards to participating members of the Settlement 
Classes shall have no impact on their entitlement to or receipt of any 
benefits under any Hewitt policy, practice, or welfare or benefit plan; or, 
as allowable by law, to their entitlement or receipt of workers 
compensation benefits or unemployment compensation. 

(f) Return of Claim Amounts for Opt-Outs.  For each member of the Settlement 
Classes who seeks to be excluded from the Parties’ settlement prior to the Court 
order resulting in Final Approval, the Claim Amount for that individual shall 
revert to Hewitt.  The Settlement Administrator shall transfer to Hewitt the 
aggregate of all Claim Amounts that revert to the Company pursuant to this 
paragraph, along with all interest earned on such Claim Amounts while on deposit 
in the Escrow Account, within fourteen (14) days after Final Approval.   

(g) Transfer of Remainder to Cy Pres Beneficiary.  One hundred twenty (120) days 
after Final Approval, the Settlement Administrator shall transfer all remaining 
funds it holds pertaining to the Parties’ settlement or this Agreement to the Cy 
Pres Beneficiary as designated in Section 5(d).  The funds transferred to the Cy 
Pres Beneficiary shall include: (i) the aggregate of all Claim Amounts forfeited by 
members of the Settlement Classes who do not timely return Claim Forms as 
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specified in Section 10(b); (ii) the aggregate of all Claim Amounts corresponding 
to checks that expire pursuant to Section 10(e)(i); and (iii) all interest accrued on 
the funds deposited into the Escrow Account.  The Final Distribution of Funds 
shall be deemed to have occurred upon the transfer of funds to the Cy Pres 
Beneficiary pursuant to this paragraph.  

11. Non-Disclosure. 

(a) Plaintiffs, Hewitt, and counsel for the respective Parties agree not to disclose or 
publicize this settlement or its terms and conditions and to continue to be bound 
by the Protective Order entered by the Court in the Action as docket entry 325.  In 
promotional materials regarding their law firms or legal practices, Class Counsel 
may represent that they settled a wage and hour case for $4.9 million, so long as 
such materials do not identify any of the Parties, the Action, any of the State 
Court Cases, or provide any information that would enable a recipient of the 
materials to determine that the settlement involved Hewitt.  Nothing in this 
Agreement shall prohibit any Party from responding with truthful information to 
any disparaging statement regarding the Parties or the settlement made in any 
print or electronic media outlet.  Hewitt also may respond to inquiries from media 
outlets regarding the settlement by stating, in substance, that the company denies 
any liability in the action and settled the case in order to avoid the burden of 
continued litigation.    

(b) No Party or counsel for any Party shall take any action that has the purpose or 
foreseeable effect of recruiting, inducing or encouraging additional individuals 
who are not members of one or more of the Settlement Classes as of the date of 
this Agreement to join the Action. 

(c) No Party or counsel for any Party shall disclose, acknowledge or make any 
statement of any kind about the fact of the settlement of the Action, the terms or 
substance of the settlement, or any position or statement made during mediation 
or settlement discussions, except as may be required to secure Preliminary 
Approval and Final Approval and for the purposes noted in Section 11(a).  The 
Parties shall agree in advance as to the content of any statement regarding the 
settlement to be submitted in conjunction with any request for approval of the 
settlement.   

(d) No Party or counsel for a Party shall post or maintain any information regarding 
the settlement or this Agreement on any internet accessible medium, including 
without limitation any website.  Notwithstanding this restriction, Class Counsel 
may post on websites maintained by their law firms a copy of the notice issued by 
the Settlement Administrator pursuant to Section 10(a) for a period not to exceed 
sixty-five (65) days after Rust mails such materials to members of the Settlement 
Classes as specified in that Section.  Any information that Class Counsel posts on 
their law firms’ websites in accordance with this paragraph shall not include the 
Claim Form, but Class Counsel may include contact information that members of 
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the Settlement Classes can use to contact Rust to request a notice packet including 
all forms specified in Section 10(a). 

(e) Notwithstanding the foregoing, nothing herein shall prevent Class Counsel from 
communicating with members of the Settlement Classes about the Parties’ 
settlement or the Agreement, and nothing herein shall prevent Hewitt from 
communicating with its employees on any subject.  

12. Releases.  

(a) Upon Final Approval, all members of each of the Settlement Classes shall be 
deemed to fully, forever, irrevocably and unconditionally release, remise, and 
discharge Hewitt Associates LLC, its parents, divisions, subsidiaries, predecessors 
and successors, and its and their directors, officers, members, fiduciaries, insurers, 
employees, attorneys and agents (each in their individual and corporate 
capacities) (collectively referred to as the “Released Parties”), from any and all 
suits, actions, causes of action, claims, or demands against the Released Parties or 
any of them based on putative violations of any state or local law pertaining to 
hours of work or payment of wages, including without limitation all claims that 
were asserted or could have been asserted in the Action or the State Law Cases, 
based on the allegations in them, regarding events that occurred or are alleged to 
have occurred from the beginning of time until the date of the Court order 
resulting in Final Approval.   

(b) Upon Final Approval, all individuals who join the Action as members of the 
Federal Subclass (including without limitation all individuals who timely return a 
Claim Form containing a consent to join the Action pursuant to Section 10(b)) 
shall be deemed to fully, forever, irrevocably and unconditionally release, remise, 
and discharge the Released Parties, from any and all suits, actions, causes of 
action, claims, or demands against the Released Parties or any of them based on 
putative violations of federal law pertaining to hours of work or payment of 
wages, including without limitation all claims that were asserted or could have 
been asserted in the Action under the Fair Labor Standards Act, 29 U.S.C. § 201, 
et seq., based on events that occurred or are alleged to have occurred from the 
beginning of time until the date of the Court order resulting in Final Approval.    

13. Dismissal of Actions. 

(a) Within five (5) business days of the execution of this Agreement, Class Counsel 
shall file notices of dismissal without prejudice of each of the State Law Cases, 
with Hewitt’s written consent to the extent required by the governing procedural 
rules.   

(b) Within five (5) business days of Final Approval, Class Counsel shall file a 
dismissal of the Action with Hewitt’s written consent pursuant to Fed.R.Civ.P. 
41(a)(1)(A)(ii).  The dismissal of the Action shall be with prejudice and without 
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costs, waiving all rights of appeal, with the Court retaining jurisdiction over the 
case for purpose of ensuring compliance with the terms of the Parties’ settlement.   

14. Termination of Settlement Agreement.  If greater than ten percent (10%) of all 
members of the Settlement Classes, in the aggregate, seek to be excluded from the 
Parties’ settlement, this Agreement shall be voidable at Hewitt’s option.  If Hewitt 
exercises its option to void the Agreement pursuant to this paragraph, the Agreement 
shall be null and void and of no effect whatsoever.  By signing this Agreement, each of 
the Plaintiffs agrees that he or she will not seek to be excluded from the Parties’ 
settlement under any circumstances.  

15. Non-Waiver.  No delay or omission by either Party in exercising any right under this 
Agreement shall operate as a waiver of that or any other right.  A waiver or consent given 
by a Party on any one occasion shall be effective only in that instance and shall not be 
construed as a bar or waiver of any right on any other occasion. 

16. Complete Agreement.  Other than as stated herein, the Parties warrant that no 
representation, promise, or inducement has been offered or made to induce any Party to 
enter into this Agreement and that they are competent to execute this Agreement and 
accept full responsibility therefore. This Agreement contains and constitutes the entire 
understanding and agreement between the Parties and supersedes all previous oral and 
written negotiations, agreements, commitments, and writings in connection therewith.  
This Agreement may not be amended or modified except by a writing signed by 
authorized representatives of all Parties. 

17. Knowing and Voluntary Agreement.  Plaintiffs and Class Counsel each agree that they 
are entering into this Agreement knowingly, voluntarily, and with full knowledge of its 
significance.  Plaintiffs further affirm that none of them have been coerced threatened, or 
intimidated into signing this Agreement; that they have been advised to consult with an 
attorney; and that each of them in fact has consulted with an attorney before signing this 
Agreement.  Class Counsel represents that they have conducted a thorough investigation 
into the facts of the Action and have diligently pursued an investigation of the Overtime 
Pay Claims asserted on behalf of members of the Settlement Classes against Hewitt.  
Based on their own independent investigation and evaluation, Class Counsel state that 
they are of the opinion that the settlement with the Company is fair, reasonable, and 
adequate and is in the best interest of the members of the Settlement Classes, in light of 
all known facts and circumstances, including the risks of significant delay and defenses 
asserted by Hewitt. 
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18. Notices.  Any notices issued pursuant to the terms of this Agreement shall be sent to the 
Parties at the addresses of their respective counsel as follows. 

For Plaintiffs and Members of the 
Settlement Classes to: 

Seth Lesser, Esq. 
Klafter Olsen & Lesser LLP 
1311 Mamaroneck Avenue  
Suite 220 
White Plains, NY 10605  
Ph:    914/997-5656 
Fax:  914/997-2444   
seth.lesser@klafterolsen.com  
 
Todd M. Schneider, Esq. 
Schneider Wallace Cottrell Brayton 

Konecky LLP 
180 Montgomery Street, Ste 2000 
San Francisco, CA 94104 
Ph:  415.421.7100 
Fax:  415.421.7105 

For Hewitt to: 
Richard L. Alfred, Esq. 
Seyfarth Shaw LLP 
2 Seaport Lane, Suite 300 
Boston, MA  02210 
Ph: 617/946-4800 
Fax: 617/946-4801 
ralfred@seyfarth.com  
 
Timothy M. Watson, Esq. 
Seyfarth Shaw LLP 
700 Louisiana Street, Suite 3700 
Houston , TX 77002-2797  
Ph: 713/225-2300 
Fax: 713/ 225-2340  
twatson@seyfarth.com 

 

 

19. Severability.  If any part of this Agreement is found to be illegal, invalid, inoperative or 
unenforceable in law or equity, such finding shall not affect the validity of any other 
provisions of this Agreement, which shall be construed, reformed and enforced to effect 
the purposes thereof to the fullest extent permitted by law.  If one or more of the 
provisions contained in the Agreement shall for any reason be held to be excessively 
broad in scope, subject matter or otherwise, so as to be unenforceable at law, the Parties 
agree that such provision(s) shall be construed to be limited or reduced so as to be 
enforceable to the maximum extent under the applicable law. 

 

 

 

~ Remainder of This Page Intentionally Left Blank ~  
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Exhibit 1 
Joint Motion for Approval of Settlement 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

 
Seth R. Lesser, Esq. 
Fran Rudich, Esq. 
KLAFTER OLSEN LESSER LLP 
1311 Mamaroneck Avenue, Suite 220 
White Plains, NY 10605 
   & 
132 Haddon Avenue    
Haddonfield, NJ 08033 
 
Jeffrey Gottlieb, Esq. 
BERGER & GOTTLIEB 
150 East 18th Street, Suite PHR 
New York, NY 1003 
 
Todd Schneider, Esq. 
Joshua Konecky, Esq. 
Camilla Roberson, Esq. 
SCHNEIDER WALLACE 
COTTRELL BRAYTON KONECKY LLP 
180 Montgomery Street, Ste 2000 
San Francisco, CA 94104 
 
Peter Schneider, Esq. 
Keith Grady, Esq. 
William Jones, Esq. 
Doron Levin, Esq. 
Grady, Schneider & Newman, LLP 
801 Congress Street, Suite 400 
Houston, Texas 77002 

Richard L. Alfred 
SEYFARTH SHAW LLP 
Two Seaport Lane, Ste. 300 
Boston, MA 02210 
 
Timothy M. Watson 
SEYFARTH SHAW LLP  
700 Louisiana Street, Ste. 3700 
Houston , TX 77002-2797  
 
Scott A. Ohnegian (SO-4799) 
RIKER, DANZIG, SCHERER, HYLAND &
PERRETTI LLP 
Headquarters Plaza, One Speedwell Ave. 
Morristown, NJ 07962-1981 
 

 
CAROL HERRING, ANGELA BRYANT, 
ALLISON F. TOTH, MELISSA FRYE, 
CATHERINE CERDA, TAMMY WESLEY, 
Individually and on Behalf of All Other 
Persons Similarly Situated, 
 
                                      Plaintiffs, 
 
          Vs. 
 
HEWITT ASSOCIATES, LLC, 
 
                                     Defendant.  

 
 
 
 
 
NOTICE OF MOTION FOR PRELIMINARY 

APPROVAL OF SETTLEMENT AND 

PROVISIONAL CERTIFICATION OF 

SETTLEMENT CLASS 
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 PLEASE TAKE NOTICE that on November 21, 2008 at noon, the 

undersigned counsel shall jointly move before the Honorable Magistrate Judge 

Tonianne Bonjiovanni, or whoever may be sitting in her stead, in the United States 

District Court for the District of New Jersey, Trenton Vicinage, located in the 

Clarkson S. Fisher Building and U.S. Courthouse, 402 East State Street Room 2020, 

Trenton, New Jersey, for an order approving a proposed class action settlement, and 

the provisional certification of a settlement class, as detailed in the attached 

Settlement Agreement annexed to the accompanying Declaration of Seth R. Lesser.    
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PLEASE TAKE FURTHER NOTICE that at the aforesaid time and place the 

parties shall rely on the accompanying Memorandum of Law and the accompanying 

Declaration of Seth R. Lesser, Esquire, with exhibits, in support of their motion.   

 

 Dated: October 17, 2008   Respectfully submitted, 

ATTORNEYS FOR PLAINTIFFS  
 
_/s/ Seth Lesser__________________ 

Seth R. Lesser, Esq. 
Fran Rudich, Esq. 
KLAFTER OLSEN LESSER LLP 
1311 Mamaroneck Avenue, Suite 220 
White Plains, NY 10605 
   & 
132 Haddon Avenue    
Haddonfield, NJ 08033 
 
Jeffrey Gottlieb, Esq. 
BERGER & GOTTLIEB 
150 East 18th Street, Suite PHR 
New York, NY 1003 
 
Todd Schneider, Esq. 
Joshua Konecky, Esq. 
Camilla Roberson, Esq. 
SCHNEIDER WALLACE 
COTTRELL BRAYTON KONECKY LLP 
180 Montgomery Street, Ste 2000 
San Francisco, CA 94104 
 
Peter Schneider, Esq. 
Keith Grady, Esq. 
William Jones, Esq. 
Doron Levin, Esq. 
Grady, Schneider & Newman, LLP 
801 Congress Street, Suite 400 
Houston, Texas 77002 

ATTORNEYS FOR DEFENDANT 
HEWITT ASSOCIATES, LLC 
 
 __/s/ Richard L. Alfred _______ 
Richard L. Alfred 
SEYFARTH SHAW LLP 
Two Seaport Lane, Ste. 300 
Boston, MA 02210 
 
Timothy M. Watson 
SEYFARTH SHAW LLP  
700 Louisiana Street, Ste. 3700 
Houston , TX 77002-2797  
 
Scott A. Ohnegian (SO-4799) 
RIKER, DANZIG, SCHERER, HYLAND 
& PERRETTI LLP 
Headquarters Plaza, One Speedwell Ave. 
Morristown, NJ 07962-1981 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
CAROL HERRING, ANGELA BRYANT, 
ALLISON F. TOTH, MELISSA FRYE, 
CATHERINE CERDA, TAMMY WESLEY, 
Individually and on Behalf of All Other 
Persons Similarly Situated, 
 
                                      Plaintiffs, 
 
          Vs. 
 
 
HEWITT ASSOCIATES, INC., 
 
                                     Defendant. 
  

 
 
 
 
 
CONSOLIDATED AMENDED 
COLLECTIVE AND CLASS ACTION 
COMPLAINT AND JURY DEMAND 
 
Docket No 3:06-cv-00267-GEB-TJB 
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Plaintiffs Carol Herring, Angela Bryant, Allison Toth, Joy Melissa Frye, Catherine Cerda, and 

Tammy Wesley (“Plaintiffs”) bring this Consolidated Amended Collective Action and Class 

Action Complaint against Defendant Hewitt Associates, LLC (“Hewitt” or “Defendant”) and 

allege the following upon information and belief: 

INTRODUCTION  

1. Plaintiffs bring this action against Hewitt for violations of the Fair Labor 

Standards Act (“FLSA”), 29 U.S.C. §201, et seq., the California Labor Code and Industrial 

Welfare Commission (“IWC”) Wage Orders, the California Unfair Business Practices Act, Cal. 

Bus. & Prof. Code §§17200, et seq., the Connecticut Minimum Wage Act, C.G.S.A. §§ 31-58, 

et seq., the Illinois Minimum Wage Law, 820 ILCS 105/2, et seq., the New Jersey Wage 

Payment Law, N.J.S.A. §§ 34:11-56a1, et seq. (“NJWPL”), the New York Labor Law, N.Y. 

Lab. Law §§160, et seq., and supporting regulations, Pennsylvania Wage Payment and 

Collection Law, 43 P.S. §§260.3 et sq., Pennsylvania Minimum Wage Law, 13 P.S. §§ 333.101 

et seq., and the Wisconsin wage and hour laws, W.S.A. §§103.025 et seq. and implementing 

regulations.   

2. Plaintiffs and other similarly situated employees are current and former 

employees of Hewitt who worked as Benefits Analysts and were not and are not exempt from 

the overtime provisions of the FLSA, California state law, Connecticut state law, Illinois state 

law, New Jersey state law, New York state law, Pennsylvania state law, and Wisconsin state 

law.    

3. Plaintiffs allege on behalf of themselves and all other similarly situated 

employees that Hewitt willfully has engaged and continues to engage in a policy and practice of 

misclassifying Plaintiffs and the class as exempt from the overtime provisions of state and 

federal law.  This policy and practice results in Defendant failing to pay class members 

overtime compensation for overtime hours worked, and, thus, depriving the class of large 

amounts of wages which they have earned and to which they are entitled.  
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4. Plaintiffs allege on behalf of themselves and all other similarly situated current 

and former employees of the Defendant that they are entitled to recover: 1.) unpaid wages from 

Defendant for overtime work for which they did not receive overtime premium pay as required 

by applicable state and federal laws, 2.) liquidated and other damages as permitted by state and 

federal laws; 3.) applicable civil penalties as permitted by state laws; and 4.) reasonable 

attorneys’ fees and costs. 

JURISDICTION AND VENUE  

5. This Court has federal question jurisdiction in this action pursuant to 28 U.S.C. 

§1331 and §16(b) of the FLSA, 29 U.S.C. §216(b).   

6. This Court has federal jurisdiction over this action pursuant to the jurisdictional 

provisions of the Class Action Fairness Act, as codified at 28 U.S.C. §§ 1332(d), because the 

aggregate amount in controversy exceeds $5,000,000, exclusive of interest and costs; the 

aggregate number of all members of all proposed plaintiff classes exceeds 100 individuals; and 

the case is a class action in which at least one class member is a citizen of a state different from 

that of at least one Defendant. 

7. This Court has supplemental jurisdiction over Plaintiffs’ California, Connecticut, 

Illinois, New Jersey, New York, Pennsylvania, and Wisconsin subclass state-law claims 

pursuant to 28 U.S.C. §1367. 

8. Venue is proper in this district pursuant to 28 U.S.C. §1391(b) and (c).  Members 

of the federal class and state law subclasses reside in New Jersey.  Defendant Hewitt is licensed 

to do business and is doing business in New Jersey, and maintains two offices in New Jersey, 

including one in this District. 

PARTIES 

9. Defendant Hewitt is a corporation engaged in the business of providing human 

resources outsourcing services to various businesses, including many large, multi-national 

corporations.  Defendant employs over 20,000 people at offices in 35 countries.  At all relevant 
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times, Defendant has employed Benefits Analysts to perform primarily non-exempt data 

processing and customer service tasks.  

10. Plaintiff Carol Herring is a resident of New Jersey and a former employee of 

Hewitt.  Plaintiff, within the relevant statutory period, worked for Hewitt as a Benefits Analyst.  

She was primarily engaged in non-exempt data processing and customer service tasks. 

11. Plaintiff Angela Bryant is a resident of Texas and a former employee of Hewitt. 

Plaintiff, within the relevant statutory period, worked for Hewitt as a Benefits Analyst.  She was 

primarily engaged in non-exempt data processing and customer service tasks. 

12. Plaintiff Joy Melissa Frye is resident of California and is a former employee of 

Hewitt.  Plaintiff, within the relevant statutory period, worked for Hewitt as a Benefits Analyst.  

She was primarily engaged in non-exempt data processing and customer service tasks. 

13. Plaintiff Catherine Cerda is resident of California and is a former employee of 

Hewitt.  Plaintiff, within the relevant statutory period, worked for Hewitt as a Benefits Analyst.  

She was primarily engaged in non-exempt data processing and customer service tasks. 

14. Plaintiff Allison F. Toth is a resident of New Jersey and a current employee of 

Hewitt.  Plaintiff within the relevant statutory period has been working for Hewitt as a Benefits 

Analyst within the relevant statutory period.  She has been primarily engaged in non-exempt 

data processing and customer service tasks. 

15. Plaintiff Tammy Wesley is resident of Illinois and is a former employee of 

Hewitt.  Plaintiff, within the relevant statutory period, worked for Hewitt as a Benefits Analyst.  

She was primarily engaged in non-exempt data processing and customer service tasks. 

FACTUAL ALLEGATIONS  

16. The operations of Hewitt offices or locations, and the wages and compensation of 

non-exempt employees at each of its offices or locations, are substantially similar, if not 

identical. 

17. At all relevant times herein, Defendant has employed Plaintiffs and members of 

the federal class and state law subclasses as Benefits Analysts.  Benefits Analysts have the 
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primary duties of entering into computers and maintaining payroll and human resources data of 

the employees of Defendant’s clients.  Plaintiffs and members of the class and subclasses spent 

or spend most, if not all, of their time performing non-exempt tasks. 

18. Plaintiffs and the members of the class and subclasses performed work that was in 

the normal course of the Defendant’s business and was integrated into the business of the 

Defendant.   

19. The work performed by Plaintiffs and members of the class and subclasses 

required no capital investment and their primary duties did not include managerial 

responsibilities or the exercise of discretion and independent judgment with respect to matters 

of significance. 

20. Plaintiffs and members of the class and subclasses were required and expected to 

perform work in excess of 40 hours a week, and eight hours a day. 

21. Defendant has a policy and practice of classifying all Benefits Analysts as exempt 

from the overtime requirements of federal and state laws.  Due to this policy, Defendant only 

has paid Plaintiffs and the members of the class and subclasses a set amount each pay period 

regardless of how many hours worked in that pay period.  This deprives Plaintiff and the class 

and subclasses of overtime compensation for hours worked in excess of 40 in a week in 

violation of the FLSA, California state law, Connecticut state law, Illinois state law, New Jersey 

state law, New York state law, Pennsylvania state law, and Wisconsin state law. 

22. Plaintiffs and the members of the class and subclasses were and are regularly 

required to attend mandatory lunch meetings and were not permitted to take any off-duty meal 

breaks.   This policy and practice deprives the California subclass of the meal and rest periods to 

which they are entitled by law. 

23. As a result of Defendant’s policies and practices of failing to pay overtime 

compensation, Defendant has also failed to maintain accurate and sufficient time records in 

violation of the FLSA and applicable state laws. 
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24. As a result of Defendant’s policies and practices, Defendant has failed to provide 

timely compensation to members of the subclasses during their employment and upon 

termination of their employment, in violation of applicable state laws. 

25. Defendant’s unlawful conduct has been widespread, repeated and consistent at 

each of its locations.   

26. Defendant knew or should have known that its policies and practices denied 

Plaintiffs and the federal class and state law subclasses overtime compensation in violation of 

the FLSA and applicable state laws.  

27. The conduct of Defendant, as set out above, has been willful and in bad faith, and 

has caused significant damages to the Plaintiffs, the federal class and the subclasses. 

ALLEGATIONS FOR CLASS AND COLLECTIVE ACTION  

FLSA Collective Action: 

28. Plaintiffs bring the First Cause of Action for violations of the FLSA as a 

collective action pursuant to §16(b) of the FLSA, 29 U.S.C. §216(b).  Plaintiffs bring these 

claims on behalf of all non-exempt Benefits Analyst employees of Hewitt, employed in job 

codes 1445, 1446 and 1447, who have been misclassified by Hewitt as exempt from the FLSA, 

and who were, are or will be employed from during the period of January 20, 2003 (three years 

prior to the commencement of this action) through the date of final court approval of the class 

action settlement, who file consents to join this action prior to the final Court approval of the 

settlement, and who have not been fully compensated for all work performed, time spent, and 

activities conducted for the benefit of Defendant. 

29. Plaintiffs’ claims for violations of the FLSA may be brought and maintained as an 

“opt-in” collective action pursuant to §16(b) of the FLSA, for all claims asserted by Plaintiffs 

for the class, because the claims of Plaintiffs are similar to the claims of the members of the 

class. 
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30. Members of the class are similarly situated, as they have substantially similar job 

requirements and provisions and are subject to a common practice, policy or plan that requires 

them to perform work in excess of 40 hours a week without overtime compensation. 

State Law Class Action: 

31. Plaintiffs, on behalf of themselves and all others similarly situated, bring the 

remaining Causes of Action for violations of California, Connecticut, Illinois, New Jersey, New 

York, Pennsylvania, and Wisconsin state wage and hour laws as class actions pursuant to 

Fed.R.Civ.P. 23.  The state law subclasses that Plaintiffs seek to represent are defined as 

follows: 

 
a. CALIFORNIA SUBCLASS  

“all individuals employed as Benefits Analysts in 
California at any time between April 11, 2004 and the 
date of final court approval of the class action 
settlement.” 
 
 

b. CONNECTICUT SUBCLASS 
“all individuals employed as Benefits Analysts in 
Connecticut at any time between June 17, 2006 and the 
date of final court approval of the class action 
settlement.” 
 
 

c. ILLINOIS SUBCLASS  
“all individuals employed as Benefits Analysts in Illinois 
at any time between April 22, 2005 and the date of final 
court approval of the class action settlement.” 
 
 

d. NEW JERSEY SUBCLASS 
“all individuals employed as Benefits Analysts in New 
Jersey at any time April 15, 2006 and the date of final 
court approval of the class action settlement.” 
 
 

e. NEW YORK SUBCLASS 
“all individuals employed as Benefits Analysts in New 
York at any time between June 17, 2002 and the date of 
final court approval of the class action settlement.” 
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f. PENNSYLVANIA SUBCLASS 
“all individuals employed as Benefits Analysts in 
Pennsylvania at any time between June 17, 2005 and the 
date of final court approval of the class action 
settlement.” 
 
 

g. WISCONSIN SUBCLASS 
“all individuals employed as Benefits Analysts in 
Wisconsin at any time between June 17, 2006 and the 
date of final court approval of the class action 
settlement.” 
 

32. This action has been brought and may properly be maintained as a class action 

under Fed.R.Civ.P. 23 as follows: 

33. Numerosity:  The potential members of each subclass as defined are so numerous 

that joinder of all the members of the class is impracticable. 

34. Commonality: There are questions of law and fact common to Plaintiffs and each 

subclass that predominate over any questions affecting only individual members of the subclass.  

These common questions of law and fact include, without limitation: 

a. Whether the standard set of duties performed by Benefits Analysts are non-

exempt duties under the FLSA and applicable state laws; 

b. Whether Hewitt has violated and continues to violate applicable state wage 

and hour laws; 

c. Whether Hewitt has engaged in a continuing policy, pattern or practice of 

misclassifying Benefits Analysts as exempt from the FLSA and/or applicable 

state laws; 

d. Whether Hewitt has failed to pay to Plaintiffs and members of the subclasses 

overtime compensation for overtime hours worked; 

e. Whether Hewitt has violated applicable state laws by failing to pay Benefits 

Analysts the wages owing and due them each pay day and upon termination or 

quit;  
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f. Whether Hewitt’s policies and practices were willful, knowing and with 

intentional disregard for the members of the subclasses and applicable state 

laws; 

g. Whether Hewitt should be enjoined from engaging in such practices in the 

future. 

35. Typicality: Plaintiffs’ claims are typical of the claims of the class and subclasses. 

Defendant’s common policy and course of conduct in violation of the law as alleged herein has 

caused Plaintiffs and members of all the subclasses to sustain the same or similar injuries and 

damages.  Plaintiffs’ claims are thereby representative of and co-extensive with the claims of 

the class and subclasses.  

36. Adequacy: Plaintiffs will fairly and adequately represent and protect the interests 

of the members of the class and subclasses.  Plaintiffs have retained counsel competent and 

experienced in complex employment class action litigation. 

37. Class certification of each of the Second through Twelfth Causes of Action is 

appropriate pursuant to Fed.R.Civ.P. 23(b)(1) because the prosecution of separate actions by 

individual subclass members would create a risk of inconsistent or varying adjudications which 

would establish incompatible standards of conduct for Defendant, and/or because adjudications 

with respect to individual subclass members would as a practical matter be dispositive of the 

interests of non-party subclass members. 

38. In addition, class certification of each of the Second through Twelfth Causes of 

Action is appropriate pursuant to Fed.R.Civ.P. 23(b)(2) because Defendant has acted or refused 

to act on grounds generally applicable to each subclass, making appropriate both declaratory 

and injunctive relief with respect to each subclass.  The members of each subclass are entitled to 

injunctive relief to end Defendant’s common and uniform practices of denying the subclass 

overtime compensation, timely payment of wages upon termination or quit. 

39. Class certification of each subclass for the Second through Twelfth Causes of 

Action is appropriate pursuant to Fed.R.Civ.P. 23(b)(3) because questions of law and fact 
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common to each subclass predominate over questions affecting only individual members of 

each subclass, and because a class action is superior to other available methods for the fair and 

efficient adjudication of this litigation. 

 
FIRST CAUSE OF ACTION 

Failure to Pay Overtime Wages in Violation of Fair Labor Standards Act 
 

40. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

41. At all relevant times, Defendant has been, and continues to be, an “employer” 

engaged in interstate “commerce” and/or the production of “goods” for “commerce” within the 

meaning of the FLSA, 29 U.S.C. §203.  At all relevant times, Defendant has employed, and 

continues to employ, “employee[s],” including Plaintiffs and members of the Federal Subclass, 

who have been, and continue to be, engaged in interstate commerce and/or the production of 

goods for commerce. 

42. At all relevant times, Defendant has employed and/or continues to employ to 

Plaintiffs and each of the collective action class members within the meaning of the FLSA. 

43. At all relevant times, Defendant has engaged, and continues to engage, in a willful 

policy, pattern, or practice of classifying its “benefit analyst” employees, including Plaintiffs 

and members the Federal Subclass, as exempt from the overtime provisions of the FLSA.  

44. As a result, Defendant requires or permits Plaintiffs and the members of the 

Federal Subclass to work overtime hours without paying them overtime compensation. 

45. At no relevant time have the primary duties of the Plaintiffs been exempt duties 

requiring the exercise of discretion and independent judgment with respect to matters of 

significance.  No provision of law has exempted Plaintiffs and other Federal Subclass members 

from the right to overtime pay. 

46. Members of the Federal Subclass have worked overtime hours for Defendant 

without being paid overtime premiums in violation of the FLSA. 
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47. As a result, Defendant has failed to pay overtime compensation to Plaintiffs and 

members of the Federal Subclass for all hours worked in excess of forty each week, in violation 

of the FLSA.  Defendant has not fulfilled its obligations to compensate members of the Federal 

Subclass for all wages earned and all hours worked, including premium wages for overtime 

work.  As a result of the aforementioned violations, Defendant has damaged the class in 

amounts to be determined according to proof at time of trial, but in an amount in excess of the 

jurisdictional requirements of this Court. 

48. As a result of Defendant’s willful failure to compensate its employees, including 

Plaintiffs and the members of the Federal Subclass, at a rate not less than one and one-half times 

the regular rate of pay for worked performed in excess of forty hours in a workweek, the 

Defendant has violated and continues to violate the FLSA, 29 U.S.C. §§201 et seq., including 

29 U.S.C. §§207 and 215(a). 

49. Further, as a result of Defendant’s willful failure to record, report, credit and/or 

compensate its non-exempt hourly employees employed as “benefit analysts,” including 

Plaintiffs and members of the Federal Subclass, Defendant has failed to make, keep, and 

preserve records with respect to each of its employees sufficient to determine the wages, hours, 

and other conditions and practices of employment in violation of the FLSA, including 29 U.S.C. 

§§211(c) and 215(a). 

50. Plaintiffs, on behalf of themselves and the Federal Subclass, seek damages in the 

amount of the respective unpaid overtime compensation, plus liquidated damages, as provided 

by the FLSA, 29 U.S.C. §216(b), and such other legal and equitable relief as the Court deems 

just and proper. 

51. Plaintiffs, on behalf of themselves and the Federal Subclass, also seek recovery of 

reasonable attorneys’ fees and costs of action from Defendant, as provided by the FLSA, 29 

U.S.C. §216(b). 

52. Wherefore, Plaintiffs and the Federal Subclass request relief as hereinafter 

provided. 
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SECOND CAUSE OF ACTION 

Failure to Pay Overtime Wages in Violation of California Labor Code §§510 and 1194 and 
IWC Wage Orders 

 

53. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

54. California Labor Code §510(a) provides as follows: 
Eight hours of labor constitutes a day's work.  Any work in excess of eight hours in one 
workday and any work in excess of 40 hours in any one workweek and the first eight 
hours worked on the seventh day of work in any one workweek shall be compensated at 
the rate of no less than one and one-half times the regular rate of pay for an employee.  
Any work in excess of 12 hours in one day shall be compensated at the rate of no less 
than twice the regular rate of pay for an employee.  In addition, any work in excess of 
eight hours on any seventh day of a workweek shall be compensated at the rate of no less 
than twice the regular rate of pay of an employee.  Nothing in this section requires an 
employer to combine more than one rate of overtime compensation in order to calculate 
the amount to be paid to an employee for any hour of overtime work.   

55. The IWC Wage Order 4-2001(3)(A)(1), 8 Cal. Code Regs. §11040, states: 
(3)(A)(1)The following overtime provisions are applicable to employees 18 years of age 
or over and to employees 16 or 17 years of age who are not required by law to attend 
school and are not otherwise prohibited by law from engaging in the subject work.  Such 
employees shall not be employed more than eight (8) hours in any workday or more than 
40 hours in any workweek unless the employee receives one and one-half (1 ½) times 
such employee’s regular rate of pay for all hours worked over 40 hours in the workweek.  
Eight (8) hours of labor constitutes a day’s work.  Employment beyond eight (8) hours in 
any workday or more than six (6) days in any workweek is permissible provided the 
employee is compensated for such overtime at not less than: 

One and one-half (1 ½) times the employee’s regular rate of pay for all hours worked in 
excess of eight (8) hours up to and including 12 hours in any workday, and for the first 
eight (8) hours worked on the seventh (7th) consecutive day of work in a workweek; and 

Double the employee’s regular rate of pay for all hours worked in excess of 12 hours in 
any workday and for all hours worked in excess of eight (8) hours on the seventh (7th) 
consecutive day of work in a workweek. 

56. California Labor Code §1194(a) provides as follows: 
Notwithstanding any agreement to work for a lesser wage, any employee receiving less 
than the legal minimum wage or the legal overtime compensation applicable to the 
employee is entitled to recover in a civil action the unpaid balance of the full amount of 
this minimum wage or overtime compensation, including interest thereon, reasonable 
attorneys’ fees, and costs of suit. 
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57. California Labor Code §200 defines wages as “all amounts for labor performed by 

employees of every description, whether the amount is fixed or ascertained by the standard of 

time, task, piece, commission basis or other method of calculation.”  All such wages are subject 

to California’s overtime requirements, including those set forth above.  

58. Defendant’s across-the-board policy of classifying Plaintiffs and other similarly 

situated Benefits Analysts as exempt from the overtime pay entitlements has been unlawful.  At 

no relevant time have Plaintiffs and members of the California Subclass been primarily engaged 

in exempt duties.  Neither Paragraph 1 of Wage Order 4-2001 nor any other provision of law 

has exempted Plaintiffs and other members of California from the right to overtime pay 

59. Members of the California Subclass have worked overtime hours for Defendant 

without being paid overtime and doubletime premiums in violation of the California Labor 

Code, IWC Wage Orders and other applicable law. 

60. Defendant has knowingly and willfully refused to perform its obligations to 

compensate members the California Subclass for all wages earned and all hours worked, 

including premium wages for overtime work.  As a proximate result of the aforementioned 

violations, Defendant has damaged the California subclass in amounts to be determined 

according to proof at time of trial. 

61. Defendant is liable to Plaintiffs, on behalf of the California Subclass, for the 

unpaid overtime with interest thereon.  Furthermore, Plaintiffs are entitled to an award of 

attorneys’ fees and costs as set forth below. 

62. Wherefore, Plaintiffs and the California Subclass request relief as hereinafter 

provided.  
 
 

THIRD CAUSE OF ACTION  
Failure to Provide Meal and Rest Periods in Violation of California Labor Code §§226.7 

and 512; IWC Wage Orders 
 

63. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 
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64. At all times relevant herein California Labor Code §226.7 and the applicable IWC 

wage orders required Defendants to provide meal and rest periods to their employees.  The IWC 

wage orders prohibit employers from employing an employee for more than five (5) hours 

without an off-duty meal period of not less than thirty (30) minutes, and from employing an 

employee more than ten (10) hours per day without providing the employee with a second meal 

period of not less than thirty (30) minutes.  Unless the employee is relieved of all duty during 

the 30-minute meal period, the employee is considered “on duty” and the meal period is counted 

as time worked under the applicable wage orders.  The applicable wage orders also require 

employers to provide employees ten (10) minutes of net rest time per four (4) hours or major 

fraction thereof of work, and to pay employees their full wages during those rest periods.  

65. Under §226.7(b) and the applicable wage orders, an employer who fails to 

provide a required meal period must, as compensation, must pay the employee one hour of pay 

at the employee’s regular rate of compensation for each workday that the meal period was not 

provided.   Similarly, an employer must pay an employee denied a required rest period one hour 

of pay at the employee’s regular rate of compensation for each workday that the rest period was 

not provided. 

66. During the applicable statute of limitations period, Defendants failed to provide 

meal and rest periods to Plaintiffs and the California Subclass.  As a result, Plaintiffs and 

members of the California Subclass are entitled to the relief provided by California Labor Code 

§226.7(b). 

67. Defendants have knowingly and willfully refused to perform their obligations to 

provide Plaintiffs and the California Subclass with meal and rest periods as required by 

California law.   As a proximate result of the aforementioned violations, Plaintiffs and the 

California Subclass have been damaged in an amount according to proof at time of trial. 

68. Defendants’ conduct described herein violates California Labor Code §226.7 and 

§512, and the applicable IWC Wage Orders.  Therefore, Plaintiffs and the California Subclass 

are entitled to the relief provided in Labor Code §226.7(b) and the applicable Wage Orders, 

Case 3:06-cv-00267-GEB-TJB     Document 333-4      Filed 10/17/2008     Page 41 of 67



 

 
15 

restitution for the failure to provide meal and rest periods, plus interest, civil penalties, 

attorneys’ fees, expenses and costs of suit. 

69. Wherefore, Plaintiffs and the California Subclass request relief as hereinafter 

provided. 

 
FOURTH CAUSE OF ACTION  

Unpaid Wages and Waiting Time Penalties Pursuant to California Labor Code §§201-203 
 

70. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

71. Labor Code §201 provides: 
If an employer discharges an employee, the wages earned and unpaid at the time of 
discharge are due and payable immediately. 
 

72. Labor Code §202 Provides: 
If an employee not having a written contract for a definite period quits his or her 
employment, his or her wages shall become due and payable not later than 72 hours 
thereafter, unless the employee has given 72 hours previous notice of his or her intention 
to quit, in which case the employee is entitled to his or her wages at the time of quitting. 
 

73. Members of the California Subclass have left Defendant’s employment within the 

statutory period, at which time Defendant owed those California Subclass members their earned 

wages.  As a result of Defendant’s failure to pay members of the California Subclass overtime 

compensation for overtime hours worked and failure to provide meal and rest period, Defendant 

willfully refused and continues to refuse to pay to members of the California Subclass all the 

wages that were due and owing them upon termination of employment.  As a result of 

Defendant’s actions, the California Subclass has suffered and continues to suffer substantial 

losses, including lost earnings and interest. 

74. Defendant’s willful failure to pay California Subclass members the wages due and 

owing constitutes a violation of California Labor Code §§201-202.  As a result, Defendant is 

liable to Plaintiffs, on behalf of the California Subclass, for all unpaid wages that should have 

been paid pursuant to Labor Code §§201-202. 
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75. In addition, §203 provides that an employee’s wages will continue as a penalty up 

to thirty (30) days from the time the wages were due.  Therefore, Plaintiffs, on behalf of the 

California Subclass, are entitled to penalties pursuant to Labor Code §203.  

76. Plaintiffs also are entitled to an award of attorneys’ fees and costs as set forth 

below. 

77. Wherefore, Plaintiffs and the California Subclass request relief as hereinafter 

provided. 

 
FIFTH CAUSE OF ACTION  

Violation of California Busi ness and Professions Code §§17200, et seq. 
 

78. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

79. California Business and Professions Code §§17200 et. seq. (also referred to herein 

as the “Unfair Business Practices Act” or “UCL”), prohibits unfair competition in the form of 

any unlawful, unfair or fraudulent business act or practice. 

80. California Business and Professions Code §17204 allows a person injured by the 

unfair business acts or practices to prosecute a civil action for violation of the UCL. 

81. Labor Code §90.5(a) states it is the public policy of California to vigorously 

enforce minimum labor standards in order to ensure employees are not required to work under 

substandard and unlawful conditions, and to protect employers who comply with the law from 

those who attempt to gain competitive advantage at the expense of their workers by failing to 

comply with minimum labor standards. 

82. Beginning at an exact date unknown to Plaintiffs, but at least since the date four 

(4) years prior to the filing of this suit, Defendant has committed acts of unfair competition as 

defined by the Unfair Business Practices Act, by engaging in the unlawful, unfair and fraudulent 

business practices and acts described in this Complaint, including, but not limited to violations 
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of California Labor Code §§201-203, and violations of California Labor Code §§2267, 510, 

512, and 1194 and the IWC wage orders pertaining to overtime and meal and rest periods. 

83. The violations of these laws and regulations, as well as of the fundamental 

California public policies protecting wages and discouraging overtime labor underlying them, 

serve as unlawful predicate acts and practices for purposes of Business and Professions Code 

§§17200 et. seq. 

84. The acts and practices described above constitute unfair, unlawful and fraudulent 

business practices, and unfair competition, within the meaning of Business and Professions 

Code §§17200 et. seq., in that, for the reasons set forth above, said acts and practices violate 

explicit provisions of the California Labor Code and/or Wage Orders, including without 

limitation Wage Order 4-2001.  Defendant has obtained a significant unfair competitive 

advantage over law-abiding employers and competitors, and engaged in unfair competition, 

through its acts and practices of withholding from the California Subclass overtime wages for 

overtime hours worked, as well as through its practice of failing to provide meal and rest breaks. 

85. As a direct and proximate result of the aforementioned acts and practices, 

Plaintiffs and the California Subclass members have suffered a loss of money and property, in 

the form of unpaid wages which are due and payable to them. 

86. Business and Professions Code §17203 provides that a court may make such 

orders or judgments as may be necessary to prevent the use or employment by any person of 

any practice which constitutes unfair competition.  Injunctive relief is necessary and appropriate 

to prevent Defendant from repeating its unlawful, unfair and fraudulent business acts and 

business practices alleged above. 

87. Business and Professions Code §17203 provides that the Court may restore to any 

person in interest any money or property which may have been acquired by means of such 

unfair competition.  Plaintiffs and the California Subclass are entitled to restitution pursuant to 

Business and Professions Code §17203 for all wages and payments unlawfully withheld from 

employees during the four-year period prior to the filing of this Complaint. 
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88. California Business and Professions Code §17202 provides:  “Notwithstanding 

Section 3369 of the Civil Code, specific or preventive relief may be granted to enforce a 

penalty, forfeiture, or penal law in a case of unfair competition.”  Plaintiffs, on behalf of the 

California Subclass, are entitled to enforce all applicable penalty provisions of the California 

Labor Code pursuant to Business and Professions Code §17202. 

89. Plaintiffs’ success in this action will enforce important rights affecting the public 

interest and in that regard Plaintiffs sue on behalf of themselves as well as others similarly 

situated.  Plaintiffs and the California subclass seek and are entitled to unpaid wages, 

declaratory and injunctive relief, and all other equitable remedies owing to them. 

90. Plaintiffs herein take upon themselves enforcement of these laws and lawful 

claims.  There is a financial burden involved in pursuing this action, the action is seeking to 

vindicate a public right, and it would be against the interests of justice to penalize Plaintiffs by 

forcing them to pay attorneys’ fees from the recovery in this action.  Plaintiffs request an award 

of attorneys’ fees, costs and expenses pursuant to Code of Civil Procedure § 1021.5 and as 

otherwise permitted by statute. 

91. Wherefore, Plaintiffs and the California Subclass request relief as hereinafter 

provided. 

 
SIXTH CAUSE OF ACTION  

Failure to Pay Overtime Wages in Violation of   
Connecticut General Statutes §§ 31-58 et seq., §§31-76 et seq. 

 

92. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

93. The Connecticut Minimum Wage Act, Conn. Gen Stat §31-58 et seq., provides in 

part that “[a]ny employer who pays or agrees to pay to an employee less than the minimum fair 

wage or overtime wage shall be deemed in violation of the provisions of this part.” Conn. Gen. 

Stat. § 31-60(a).  
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94. Conn. Gen. Stat. § 31-76c, further states 
 
No employer, except as otherwise provided herein, shall employ any of his employees for 
a workweek longer than forty hours, unless such employee receives remuneration for his 
employment in excess of the hours above specified at a rate not less than one and one-
half times the regular rate at which he is employed. 

95. Pursuant to Connecticut law, Conn. Gen. Stat. §31-68: 
 
If any employee is paid by his employer less than the minimum fair wage or overtime 
wage to which he is entitled under sections 31-58, 31-59 and 31-60 or by virtue of a 
minimum fair wage order he may recover, in a civil action, twice the full amount of such 
minimum wage less any amount actually paid to him by the employer, with costs and 
such reasonable attorney's fees as may be allowed by the court, and any agreement 
between him and his employer to work for less than such minimum fair wage or overtime 
wage shall be no defense to such action…” 

96. Defendant’s across-the-board policy of classifying Plaintiffs and other similarly 

situated Benefits Analysts as exempt from the overtime pay entitlements has been unlawful.  At 

no relevant time have Plaintiffs and members of the Connecticut Subclass been primarily 

engaged in exempt duties or exempt under the Fair Labor Standards Act, Connecticut wage and 

hour law or any other provision of law.   

97. Members of the Connecticut Subclass have worked overtime hours for Defendant 

without being paid overtime premiums in violation of the Connecticut labor law.  Defendant has 

knowingly and willfully refused to perform its obligations to compensate the Connecticut 

Subclass for overtime work at the applicable overtime rate.  As a proximate result of the 

aforementioned violations, Defendant has damaged the Connecticut Subclass in amounts to be 

determined according to proof at time of trial. 

98. Defendant is liable to Plaintiffs, on behalf of the Connecticut Subclass, for twice 

the full amount of unpaid overtime with interest thereon.  Furthermore, Plaintiffs are entitled to 

an award of attorneys’ fees and costs as set forth below. 

99. Wherefore, Plaintiffs and the Connecticut Subclass request relief as hereinafter 

provided.  
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SEVENTH CAUSE OF ACTION 
Failure to Pay Timely Wages in Violation of Connecticut General Statutes §§31-71, et seq. 

 

100. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

101. Under Connecticut wage and hour law, Conn. Gen. Stat. §31-71b(a), “[e]ach 

employer, by himself, his agent or representative, shall pay weekly all moneys due each 

employee on a regular pay day, designated in advance by the employer, in cash, by negotiable 

checks or, upon an employee's written request, by credit to such employee's account in any bank 

which has agreed with the employer to accept such wage deposits.” An employer may be 

permitted by the Commissioner of Labor “to establish regular pay days less frequently than 

weekly, provided each employee affected shall be paid in full at least once in each calendar 

month on a regularly established schedule.”  Conn. Gen. Stat § 31-71i.  

102. Further, Connecticut law, Conn. Gen. Stat § 31-71c provides that: 
 
(a) Whenever an employee voluntarily terminates his employment, the employer shall 
pay the employee's wages in full not later than the next regular pay day, as designated 
under section 31-71b, either through the regular payment channels or by mail. 
 
(b) Whenever an employer discharges an employee, the employer shall pay the 
employee's wages in full not later than the business day next succeeding the date of such 
discharge. 
 
(c) When work of any employee is suspended as a result of a labor dispute, or when an 
employee for any reason is laid off, the employer shall pay in full to such employee the 
wages earned by him not later than the next regular pay day, as designated under section 
31-71b. 
 

103. Under Connecticut Law, Conn. Gen. Stat §31-71a(2), the term “‘employee’” 

includes any person suffered or permitted to work by an employer.” Under Connecticut Law, 

Conn. Gen. Stat §31-71a(3), the term “‘wages’” means compensation for labor or services 

rendered by an employee, whether the amount is determined on a time, task, piece, commission 

or other basis of calculation.” 

104. Pursuant to Conn. Gen. Stat. §31-72, “[w]hen any employer fails to pay an 

employee wages in accordance with the provisions of sections 31-71a to 31-71i, inclusive, or 
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fails to compensate an employee in accordance with section 31-76k … such employee or labor 

organization may recover, in a civil action, twice the full amount of such wages, with costs and 

such reasonable attorney's fees as may be allowed by the court, and any agreement between him 

and his employer for payment of wages other than as specified in said sections shall be no 

defense to such action .…” 
 
C.G.S.A. § 31-71a. 

105. Due to Defendant’s policy and practice of misclassifying Benefits Analysts as 

exempt from the overtime requirements of Connecticut law and denial of overtime 

compensation for overtime hours worked, Defendant has failed to timely pay its employees all 

wages due and owing to them during employment and upon termination or quit. 

106. Plaintiffs and the Connecticut Subclass are therefore entitled to twice the full 

amount of such unpaid wages, and attorneys’ fees and costs. 

 
EIGHTH CAUSE OF ACTION  

Failure to Pay Overtime Wages in Violation of Illinois Minimum Wage Law 
820 ILCS 105/4a 

 

107. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

108. Section 4a(1) of the Illinois Minimum Wage Law, 820 ILCS 105/4a(1), provides 

as follows: 
Except as otherwise provided in this Section, no employer shall 
employ any of his employees for a workweek of more than 40 
hours unless such employee receives compensation for his 
employment in excess of the hours specified at a rate not less than 
1 ½ times the regular rate at which he employed…. 
 

109. Section 12 of the Illinois Minimum Wage Law, 820 ILCS 105/12(a), provides, in 

part, as follows: 
If any employee is paid by his employer less than the wage to 
which he is entitled under the provisions of this Act, the employee 
may recover in a civil action the amount of any such underpayment 
together with costs and such reasonable attorney’s fees as may be 
allowed by the Court, and damages of 2% of the amount of any 
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such underpayments for each month following the date of payment 
during which such underpayments remain unpaid… 
 

110. Illinois Minimum Wage Law, 820 ILCS 105/3(b) defines wages as 

“compensation due to an employee by reason of his employment …”  All such wages are 

subject to Illinois’ overtime requirements, including those set forth above.  

111. Defendant’s across-the-board policy of classifying Plaintiff and other similarly 

situated Benefits Analysts as exempt from the overtime pay requirements of Illinois law has 

been unlawful.  At no relevant time have Plaintiff and the Illinois Subclass been primarily 

engaged in exempt duties.  No provision of law has exempted Plaintiffs and other Illinois 

Subclass members from the right to overtime pay. 

112. Members of the Illinois Subclass have worked overtime hours for Defendant 

without being paid overtime premiums in violation of the Illinois Minimum Wage Law and 

other applicable law. 

113. Defendant has not fulfilled its obligations to compensate the Illinois Subclass for 

all wages earned and all hours worked, including premium wages for overtime work.  As a 

result of the aforementioned violations, Defendant has damaged the Illinois Subclass in amounts 

to be determined according to proof at time of trial, but in an amount in excess of the 

jurisdictional requirements of this Court. 

114. Defendant is liable to Plaintiffs and the Illinois Subclass, for the unpaid overtime 

with interest thereon.  Defendant is also liable to Plaintiffs and the Illinois Subclass for damages 

of 2% of the unpaid wages for each month following the date of underpayment.  Furthermore, 

Plaintiffs are entitled to an award of reasonable attorneys’ fees and costs as set forth below. 

115. Wherefore, Plaintiffs and the Illinois Subclass request relief as hereinafter 

provided. 
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NINTH CAUSE OF ACTION  
Failure to Pay Overtime in Violation of the New Jersey Wage Payment Law 

 

116. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

117. At all relevant times, Plaintiffs and the members of the New Jersey Subclass were 

employed by the Defendants within the meaning of the NJWPL. 

118. Defendant willfully violated Plaintiffs’ rights and the rights of the members of the 

New Jersey Subclass, by failing to pay them overtime compensation at rates not less than one 

and one-half times the regular rate of pay for each hour worked in excess of 40 hours in a 

workweek, in violation of the NJWPL. 

119. The Defendant’s NJWPL violations have caused Plaintiffs and the members of 

the New Jersey Subclass, irreparable harm for which there is no adequate remedy at law. 

120. Due to the Defendant’s NJWPL violations, Plaintiffs and the members of the New 

Jersey Subclass are entitled to recover from Defendants, their unpaid overtime compensation, 

damages for unreasonably delayed payment of wages, reasonable attorneys’ fees, and costs and 

disbursements of the action, under NJWPL. 
 
 

TENTH CAUSE OF ACTION  
Failure to Pay Overtime Wages in Violation of New York Labor Law, 

 N.Y. Labor Law §§190, et seq.; §§650 et seq., 12 NYCRR 142.2.2, et seq. 

121. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

122. At all times relevant to this action, Plaintiffs and the New York Subclass were 

employed by Defendant within the meaning of the New York Labor Law §§190, 651(5). 

123. New York Labor Law Section 191(1)(d) provides that: 
Every employer shall pay wages in accordance with the following provisions: 
***  
d. Clerical and other worker.--A clerical and other worker shall be paid the wages earned 
in accordance with the agreed terms of employment, but not less frequently than semi-
monthly, on regular pay days designated in advance by the employer.  
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124. The implementing regulations of the New York Labor Law, 12 NYCRR 142.2, 

further state that: 
An employer shall pay an employee for overtime at a wage rate of one and one-half times 
the employee's regular rate in the manner and methods provided in and subject to the 
exemptions of sections 7 and 13 of 29 U.S.C. 201 et seq., the Fair Labor Standards Act of 
1938, as amended; provided, however, that the exemptions set forth in section 13(a)(2) 
and (4) shall not apply.…” 

125. New York Labor Law §§198 and 651 allow employees to recover any unpaid 

wages or underpayments of wages to which employees are entitled in a civil action, together 

with costs and reasonable attorney’s fees. 

126. Defendant’s across-the-board policy of classifying Plaintiffs and other similarly 

situated Benefits Analysts as exempt from the overtime pay entitlements has been unlawful.  At 

no relevant time have Plaintiffs and the New York subclass been primarily engaged in exempt 

duties.  Neither the FLSA, the relevant provisions of the New York Labor Law or its supporting 

regulations, nor any other provision of law has exempted Plaintiffs and other New York 

subclass members from their right to overtime pay. 

127. Members of the New York Subclass have worked overtime hours for Defendant 

without being paid overtime premiums at one and one-half times their regular rates the in 

violation of New York labor laws and regulations, and other applicable law. 

128. Defendant has knowingly and willfully refused to perform its obligations to 

compensate the New York Subclass for all wages earned and all hours worked, including 

premium wages for overtime work.  As a proximate result of the aforementioned violations, 

Defendant has damaged the New York Subclass in amounts to be determined according to proof 

at time of trial. 

129.  Defendant is liable to Plaintiffs and the New York Subclass for the unpaid 

regular and overtime wages with interest thereon as provided for in N.Y. Labor Law §§ 198, 

663(1). 

130. Furthermore, Plaintiffs are entitled to an award of attorneys’ fees and costs as set 

forth below. 

Case 3:06-cv-00267-GEB-TJB     Document 333-4      Filed 10/17/2008     Page 51 of 67



 

 
25 

131. Wherefore, Plaintiffs and the New York Subclass request relief as hereinafter 

provided.  

 
ELEVENTH CAUSE OF ACTION  

Failure to Pay Overtime Wages in Violation of Pennsylvania Wage Payment and 
Collection Act and Pennsylvania Minimum Wage Act 

 

132. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

133. Pursuant to the Pennsylvania Wage Payment and Collection Law, 43 P.S. § 260.3, 

Defendant is obligated to pay all the wages due to its employees. 

134. Pursuant to the Pennsylvania Minimum Wage Act, 43 P.S. §333.104(c), an 

employee shall be paid for overtime at not less than one and one-half times the employee’s 

regular rate for hours worked in excess of forty hours in a workweek.    

135. Pennsylvania law further provides that employees may recover in a civil action all 

unpaid wages plus interest, and where wages remain unpaid for thirty days beyond the regularly 

scheduled payday, “liquidated damages in the amount of twenty-five percent of the total amount 

of wages due, or five hundred dollars, whichever is greater,” as well as court costs and 

reasonable attorneys’ fees.  43 P.S. §§ 260.9a, 260.10, 333.113 

136. Members of the Pennsylvania Subclass have worked overtime hours for 

Defendant without being paid overtime premiums at one and one-half times their regular rates 

in violation of Pennsylvania Minimum Wage Law, supporting regulations, and other applicable 

law. 

137. Defendant has violated Pennsylvania law by failing to pay Plaintiffs and similarly 

situated employees for all compensable time and by failing to pay Plaintiffs and similarly 

situated employees for work time, including overtime, at the established rate.  Defendant has 

knowingly and willfully refused to perform its obligations to compensate the Pennsylvania 

Subclass for all wages earned and all hours worked, including premium wages for overtime 
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work in violation of Pennsylvania Wage Payment and Collection Law, 43 P.S. § 260.3, et seq., 

and Pennsylvania Minimum Wage Law, 13 P.S. § 333.101 et seq.  

138. Defendant is liable to Plaintiffs and the Pennsylvania Subclass for the unpaid 

regular and overtime wages with interest thereon, liquidated damages, as well as attorneys’ fees 

and costs as set forth below. 

139. Wherefore, Plaintiffs and the Pennsylvania Subclass request relief as hereinafter 

provided.  
 
 

TWELFTH CAUSE OF ACTION  
Failure to Pay Overtime Wages in Violation of Wisconsin Statutes Annotated §§ 

103.01 et seq.,  and Chapter DWD 274 of the Wisconsin Administrative Code 
 

140. Plaintiffs re-allege and incorporate the foregoing paragraphs as though fully set 

forth herein. 

141. At all times relevant to this action, Plaintiffs and the Wisconsin Subclass were 

employed by Defendant within the meaning of the Wisconsin wage and hour laws and 

implementing regulations, W.S.A §§ 103.025, 104.01(2). 

142. Pursuant to W.S.A. 109.03 (1), Defendant is required to pay all wages earned by 

and due to its employees at last monthly. 

143. Under Wisconsin law, employees shall be paid for overtime at not less than one 

and one-half times the employee’s regular rate for hours worked in excess of forty hours in a 

workweek.   Wis. Admin. Code § DWD 274.01, et seq. 

144. Members of the Wisconsin Subclass have worked overtime hours for Defendant 

without being paid overtime premiums at one and one-half times their regular rates in violation 

of Wisconsin statutes, supporting regulations, and other applicable laws. 

145. Defendant has knowingly and willfully refused to perform its obligations to 

compensate the Wisconsin subclass for all wages earned and all hours worked, including 

premium wages for overtime work in violation of Wisconsin law. 
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146. Defendant is liable to Plaintiffs and the Wisconsin Subclass for the unpaid regular 

and overtime wages with interest thereon, as well as attorneys’ fees and costs as set forth below, 

pursuant to W.S.A §109.03(5)-(6) 

147. Defendant is further liable to Plaintiffs for civil penalties in the amount of up to 

than 50% of the amount of wages due and unpaid pursuant to W.S.A. §109.11(2)(a). 

148. Wherefore, Plaintiffs and the Wisconsin Subclass request relief as hereinafter 

provided.  

PRAYER FOR RELIEF  

Wherefore, Plaintiffs, on behalf of themselves and the class, pray for relief as follows: 

1. For an order certifying this case as a collective action and class action, 

certifying the Federal Subclass and state law subclasses, and appointing 

Plaintiffs as the representatives of the subclasses; 

2. Damages and restitution according to proof at trial for all unpaid wages 

according to proof, with interest thereon; 

3. For preliminary, permanent and mandatory injunctive relief prohibiting 

Defendant, its officers, agents and all those acting in concert with Defendant, 

from committing in the future those violations of law herein alleged; 

4. For an equitable accounting to identify, locate and restore to all current and 

former employees the wages they are due, with interest thereon; 

5.  For an order finding and declaring that Defendant’s acts, policies and practices 

in failing to pay earned wages when due were willful, and awarding all 

applicable state law civil penalties to Plaintiffs and the state law subclasses; 

6. For an order awarding liquidated damages in accordance with the FLSA and 

applicable state laws; 

7. Pre-judgment and post-judgment interest, as provided by law;  

8. For an award of reasonable attorneys’ fees and costs of suit; and 
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9. For such other and further legal and equitable relief as this Court deems 

necessary, just and proper. 

 
Respectfully Submitted, 
 

Date: October ___, 2008   SCHNEIDER WALLACE 
      COTTRELL BRAYTON KONECKY LLP 
      GRADY, SCHNEIDER & NEWMAN, LLP 

      KLAFTER OLSEN LESSER LLP 
      BERGER & GOTTLIEB 
       

      _____________________________ 

      Camilla L. Roberson 
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DEMAND FOR JURY TRIAL 

Plaintiffs, on behalf of themselves and the proposed classes, hereby demand a jury trial 

on all claims and issues raised in the Complaint for which Plaintiffs and the proposed classes 

are entitled to a jury. 

 

 

 
Respectfully Submitted, 
 

Date: August 20, 2008   SCHNEIDER WALLACE 
      COTTRELL BRAYTON KONECKY LLP 
      GRADY, SCHNEIDER & NEWMAN, LLP 

      KLAFTER OLSEN LESSER LLP 
      BERGER & GOTTLIEB 
       

      _____________________________ 

      Camilla L. Roberson 
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UNITED STATES DISTRICT COURT  
DISTRICT OF NEW JERSEY 

 
OFFICIAL COURT NOTICE  

IMPORTANT PLEASE READ CAREFULLY.  
 

YOU MAY GET MONEY FROM THIS CLASS ACTION SETTLEMENT AND YOUR RIGHTS ARE 

AFFECTED BY THE LEGAL PROCEEDINGS IN THIS ACTION . 
 

 
Why is this notice being sent? 

This notice is to inform you of a class and collective action settlement in the case Herring 
et al v. Hewitt Associates, LLC, Case No. 3:06-cv-00267 (GEB)(TJB) pending in the U.S. 
District Court for the District of New Jersey.  The Plaintiffs, a group of former and current 
Benefits Analysts at Hewitt, have claimed that Hewitt Associates, LLC (“Hewitt” or the 
“Company”) has improperly classified individuals employed as “Benefits Analysts” in Job 
Codes 1445, 1446 and 1447 (“Benefits Analysts”) as exempt from federal and state overtime pay 
requirements.  As a result, the Plaintiffs allege that the Benefits Analysts have worked weeks in 
excess of 40 hours, without being paid the overtime compensation required by law.  Plaintiffs 
have sought all unpaid overtime compensation, plus “liquidated” damages.  Hewitt has denied 
Plaintiffs’ allegations in their entirety and has asserted that its pay practices with respect to 
Benefits Analysts have complied with all legal requirements.   
 

After litigating the case for over two years and engaging in extensive negotiations, the 
parties have reached a settlement of the Action.  The Court has granted preliminary approval of 
the settlement and has scheduled a hearing on _______________ at _____ at the Clarkson S. 
Fisher Building and U.S. Courthouse in Trenton, New Jersey to determine whether to grant final 
approval. 
 

If you are one of the individuals described below who is affected by the proposed 
settlement, you may get money from this settlement, but only if you complete and submit 
the enclosed “claim form” by [DATE 65 DAYS AFTER MAILING] to be eligible to receive 
any settlement proceeds. 
 
Who is affected by the proposed Settlement? 
 

The parties’ proposed settlement affects several groups of individuals who have worked 
as Benefits Analysts in Job Codes 1445, 1446, and 1447.   

FEDERAL CLASS: The federal class consists of all individuals who worked for Hewitt 
Associates in the United States as Benefits Analysts in job codes 1445, 1446 and 1447, who have 
already opted in to this litigation, as well as all individuals who have worked for Hewitt as 
Benefits Analysts and who return a Claim Form before [DATE 65 DAYS AFTER MAILING] . 

STATE CLASSES: The state classes consist of all individuals who have worked as 
Benefits Analysts in job codes 1445, 1446, and/or 1447, in California, Connecticut, Illinois, New 

BO1 15944481.3 

Case 3:06-cv-00267-GEB-TJB     Document 333-4      Filed 10/17/2008     Page 58 of 67



Jersey, New York, Pennsylvania, and Wisconsin who do not request to be excluded from the 
settlement.  You must have worked in the one or more of the states during the time periods as 
follows to be eligible to be included in the state classes: 

�x In California on or after April 11, 2004 
�x In Connecticut on or after June 17, 2006 
�x In Illinois on or after April 22, 2005 
�x In New Jersey on or after April 15, 2006 
�x In New York on or after June 17, 2002 
�x In Pennsylvania on or after June 17, 2005 
�x In Wisconsin on or after June 17, 2006 

 

Case Description 

Plaintiffs Carol Herring and Angela Bryant initially brought this collective action against 
Defendant Hewitt Associates, Inc. (“Hewitt”) challenging Defendant’s classification of Benefits 
Analysts as exempt from receiving overtime premium payments under the Fair Labor Standards 
Act (“FLSA”).  Since the filing of Herring cases, three additional lawsuits have also been filed: 
1.) Frye and Cerda, et al. v Hewitt Associates, LLC, Case No BC388921 (Los Angeles County, 
California Superior Court) filed in California; 2.) Wesley, et al. v. Hewitt Associates, LLC, Case 
No. 08CH14873 (Cook County, Illinois Circuit Court) filed in Illinois; 3.) Toth, et al. v Hewitt 
Associates, LLC, Case No. SOM-L-609-08 (Somerset County, New Jersey Superior Court) filed 
in New Jersey.  These lawsuits are based on essentially the same allegations as the Herring 
lawsuit, but bring causes of action under each state’s laws, rather than the federal FLSA.  All 
four lawsuits claim that Hewitt Associates has violated wage and hour laws by misclassifying 
Benefits Analyst employees as exempt from the overtime provisions of the FLSA and applicable 
state laws and failing to pay them overtime wages for overtime hours worked.  Plaintiffs in each 
lawsuit have sought unpaid compensation and statutory penalties, as well as reasonable 
attorneys’ fees and costs for bringing the suits. 
 

Hewitt expressly denies any wrongdoing or legal liability arising out of any of the claims 
alleged any of the lawsuits.  Hewitt continues to assert that its pay practices with respect to 
Benefits Analysts have complied with all legal requirements and that Benefits Analysts are 
exempt employees under federal and state law.   
 

After two years of litigation, the Parties entered into lengthy settlement negotiations, 
resulting in the agreement to settle the action as summarized in this notice.  
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What are my options? 

You have four options with regards to this Settlement.  You can: 1.) participate in the 
settlement by filing a claim form; 2.) object to the settlement; 3.) request to be excluded from the 
settlement; or 4.) do nothing.  Details about each option and how that will affect your rights 
under the law are explained below. 

What are the terms of the proposed Settlement? 

Under the Settlement Agreement, Hewitt will pay  $4,900,000.00 into a qualified 
settlement fund upon preliminary court approval of the settlement.  This fund is designed to 
cover all payments to class members, as well as attorneys’ fees and litigation costs, settlement 
administration costs and service payments to the named Plaintiffs.  
 

After deducting attorneys’ fees and costs, settlement administration costs and named 
Plaintiffs’ service payments, approximately ___________ will be distributed among members 
of the settlement classes who submit valid and timely Claim Forms.  The amount that each class 
member receives will vary proportionately with the number of weeks he or she worked for 
Hewitt as a Benefits Analyst.  Claim amounts will equal the product of 1) the balance of the 
settlement fund divided by the number of full workweeks worked by all members of the 
Settlement classes (weekly payment); and 2) the number of workweeks a class member worked 
at Hewitt during the settlement period.   In addition, the six named Plaintiffs and Class 
Representatives, who took the risk of bringing this litigation, took lead roles in this litigation 
and assisted in its resolution, will receive service awards of $7,500 each (federal lawsuit) and 
$2,000 each (state lawsuits).  Finally, settlement funds not paid out to settle claims shall be 
distributed to a charitable organization approved by the Court or otherwise as directed by the 
Court. 

 
How Will The Attorneys for the Class be Paid? 

Class Counsel will be paid from the Settlement Sum.  The attorneys for the Class will ask 
for fees of no more than $________________ and reimbursement of costs of litigation.  
Settlement Class Members may request from Class Counsel a copy of the Motion for Attorneys’ 
Fees and Costs.  That Motion will also be a public document filed with the Court.  The actual 
amount awarded will be determined by the Court to ensure that the amount of attorneys’ fees and 
costs is reasonable. 
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Who Represents the Parties? 

Attorneys for Plaintiffs & the Class are 
 
KLAFTER OLSEN LESSER LLP 
Seth R. Lesser, Esq. 
Fran Rudich, Esq. 
1311 Mamaroneck Avenue, Suite 220 
White Plains, NY 10605 
Ph:    914/997-5656 
Fax:  914/997-2444   
 
SCHNEIDER WALLACE 
COTTRELL BRAYTON KONECKY LLP  
Todd Schneider, Esq. 
Joshua Konecky, Esq. 
Camilla L. Roberson, Esq. 
180 Montgomery Street, Ste 2000 
San Francisco, CA 94104 
Ph.    415/421-7100 
Fax   415/421-7105 
 

GRADY, SCHNEIDER & NEWMAN, LLP 
Peter Schneider, Esq. 
Keith Grady, Esq. 
William Jones, Esq. 
801 Congress Street, Suite 400 
Houston, Texas 77002 
Ph.    713/228-2200 
Fax   713/228-2210 
 
BERGER & GOTTLIEB  
Jeffrey Gottlieb, Esq. 
150 East 18th Street, Suite PHR 
New York, NY 1003 
San Francisco, CA 94104 
Phone: (415) 421 – 1700 
Fax: (415) 421 – 7105 
 

 
Attorneys for Defendant are: 
 
SEYFARTH SHAW LLP  
Richard L. Alfred, Esq. 
Barry J. Miller, Esq. 
2 Seaport Lane, Suite 300 
Boston, MA  02210 
Ph: 617/946-4800 
Fax: 617/946-4801 
 
Timothy M. Watson, Esq. 
Seyfarth Shaw LLP 
700 Louisiana Street, Suite 3700 
Houston , TX 77002-2797  
Ph: 713/225-2300 
Fax: 713/225-2340  
 
 

What happens if I choose to participate in the Settlement? 

If you return the enclosed “Claim Form and Consent to Join” by [DATE 65 DAYS 
AFTER MAILING] and the Court approves the Settlement, you will receive a monetary award 
based on the number of weeks in which you worked for Hewitt as a Benefits Analyst during the 
relevant period.  To participate in the settlement, you must complete a Claim Form and Consent 
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to Join and return it to the Claims Administrator with a postmark date of no later than [DATE 65 
DAYS AFTER MAILING] .  A copy of the Claim Form and Consent to Join is enclosed with 
this notice and may also be obtained by contacting the Claims Administrator listed below.  The 
address of the Claims Administrator appears at the end of this notice.  Do not alter the Claim 
Form in any way.  Claim Forms that are altered, unsigned or untimely will be invalid and will 
preclude you from receiving funds under the settlement.   
 

Upon Final Approval, you will also be deemed by the Court to have fully and irrevocably 
released and waived any and all claims you may have against Hewitt pertaining to the payment 
of wages or hours of work under federal, state or local law through the date on which the Court 
approves the Settlement.  You will be unable to bring any claim against Hewitt that is included in 
the Release of Claims provided on the Claim Form.   

No Retaliation 

Whether you are a current or former Benefits Analysts for Hewitt, your decision as to 
whether or not to submit a Claim Form will in no way affect your employment with Hewitt.  
Hewitt is prohibited by law from taking any action against Benefits Analysts who join the Action 
or participate in the Settlement.   

How quickly must I act to participate in the Settlement? 

To join the Action and participate in the Settlement, you must submit a properly 
completed copy of the enclosed “Claim Form and Consent to Join” to the Settlement 
Administrator.  The Form must be postmarked or received by the Settlement Administrator 
at the address set forth below on or before [DATE 65 DAYS AFTER MAILING].      
 

What if I choose to object to the Settlement? 

You can object to the terms of the settlement before final approval.  However, if the 
Court approves the settlement, you will still be bound by the terms of the settlement.  You may 
both object to the settlement and participate in it, but you must timely file a Claim Form to 
receive any money from this settlement. 

To object, you must submit a written objection by INSERT DATE to the Settlement 
Administrator at Administrator: Hewitt Benefits Analyst Settlement, c/o Rust Consulting, Inc 
[INSERT ADDRESS].  Any written objection must state each specific reason in support of your 
objection and any legal support for each objection.  Your objection must also state your full 
name, address, and the dates and position of your employment with Hewitt.  DO NOT 
TELEPHONE THE COURT.  

In addition to filing a written objection, you may also present your objection in person at 
the Final Approval Hearing.  However, to appear at the Hearing in Court, you must first submit a 
Notice of Intention to Appear at the Final Approval Hearing, which is currently set for _____ at 
______________, at the Clarkson S. Fisher Building and U.S. Courthouse, 402 East State Street, 
Trenton, New Jersey.  You can enter an appearance in propia persona (meaning you choose to 
represent yourself) or through your own attorney.  To do so, you or your attorney must also file 
an Entry of Appearance with the Clerk of the United States District Court, District of New 
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Jersey, and deliver copies to each of the attorneys listed above, no later than [DATE 30 DAYS 
PRIOR TO FAIRNESS HEARING] . 

IF YOU INTEND TO OBJECT TO THE SETTLEMENT , BUT WISH TO RECEIVE YOUR SHARE OF 

THE SETTLEMENT FUNDS, YOU MUST STILL TIMELY FILE YOUR CLAIM FORM AS STATED 

ABOVE.  IF THE COURT APPROVES THE SETTLEMENT DESPITE YOUR OR ANY OTHER 

OBJECTIONS AND YOU HAVE NOT SUBMITTED A CLAIM FORM, YOU WILL NOT RECEIVE ANY 

PROCEEDS FROM THE SETTLEMENT . 

What if I choose to exclude myself from or “Opt-out” of the Settlement? 

You may exclude yourself from the Settlement by submitting a Request for Exclusion to 
the Court.   If you submit a complete and timely Request for Exclusion, you will not participate 
in these proceedings, nor will you receive any recovery from these proceedings.   You will also 
retain the right to assert any claims you may have against Hewitt relating to the payment of 
wages or hours of work.   
 

To exclude yourself from the proceedings, you must submit a Request for Exclusion from 
the Settlement Class, in writing to the Settlement Administrator, with a postmark date of no later 
than [DATE 65 DAYS AFTER MAILING] .  This Request for Exclusion should include your 
name and address, and should state: 1.) that you are requesting to be excluded from the Parties’ 
settlement in the case Herring et al. v Hewitt Associates, LLC, Case. No. 3:06-cv-00267 
(GEB)(TJB); 2.) that you understand that by excluding yourself from the settlement, you will 
receive no funds in conjunction with the case; and 3.) that you understand that you will retain all 
rights and claims, if any, that you may have against Hewitt Associates, LLC.   

 
What if I do nothing? 

If you have already filed a consent to join the Action and do nothing more, you will be 
bound by the Settlement and will be deemed to have released all your federal and state claims.  
You will receive a payment by mail at your last known address. 

 
Individuals who have not previously filed a consent to joint the Action and do not return 

the “Claim Form and Consent to Join” enclosed with this Notice or submit a request for 
exclusion from settlement will not receive any monetary award from the Settlement.  

 
If you do nothing and have also worked for Hewitt in California, Connecticut, Illinois, 

New Jersey, New York, Pennsylvania or Wisconsin, you will be deemed to have released and 
waived any claims under state or local laws, which were, or could have been, alleged based on 
the facts set forth in the Complaint.  Provided you have not filed a consent to join earlier in the 
case as discussed above, you may still have the right under federal law to file a complaint if the 
deadline to file such a claim has not already expired.  However, you will not receive any money 
pursuant to this Settlement.   

 
If you do nothing, have not already filed a consent to join the Herring action earlier in 

these proceedings, and did not work in California, Connecticut, Illinois, New Jersey, New York, 
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Pennsylvania or Wisconsin, you will preserve your right to pursue your own claims provided the 
deadline to file such a claim has not expired.   
 

You are strongly encouraged to make a decision as to whether you wish to participate in 
the Settlement and to return the appropriate form within the allotted time period. 
 
Who can answer questions regarding the Settlement?  

This notice only summarizes this lawsuit, the settlement, and related matters.  For more 
information about the Settlement or if you have any questions regarding the Settlement, you may 
contact Class Counsel at the addresses and numbers listed above, or contact the Settlement 
Administrator at: 
 

Administrator: Hewitt Benefits Analyst Settlement 
c/o Rust Consulting, Inc. 

[ADDRESS] 
[TOLL-FREE NUMBER] 

 
 

Do not contact the Court about this matter. 
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Mail To: 
HERRING ET AL. V HEWITT ASSOCIATES, LLC 

CLAIMS ADMINISTRATOR  
c/o Rust Consulting 

[INSERT ADDRESS] 
 
 

Claimant Information 
 
 
 
Name (First, Middle, Last) 
 
 
 
Address 
 
 
 
City, State  Zip 

CORRECTIONS OR ADDITIONAL INFORMATION  

Write any name and address corrections below if any  
are necessary OR if there is no preprinted data to the left,  
please provide your name and address here: 

  
Daytime Tel:  Email:  
   
Evening Tel:   

 
 

CLAIM FORM  

As described in the accompanying notice, you may be eligible to participate in a class action 
settlement in a case captioned Herring, et al. v. Hewitt Associates, LLC, U.S. District Court for 
the District of New Jersey, docket no. 3:06-cv-00267.  The records of Hewitt Associates, LLC 
indicate that you were employed as Benefits Analyst in Job Code 1445, 1446, or 1447, at a 
Hewitt Associates location in [STATE] during the Class period from [INSERT APPROPRIATE 
CLASS PERIOD].  Hewitt’s records reflect that you worked as a Benefits Analyst as described 
above for a period of [NUMBER] workweeks.  If you believe that this description of your tenure 
of a Benefits Analyst is incorrect, you should contact the Settlement Administrator at the number 
provided in the accompanying notice.   
 
To share in this settlement, you must complete, sign and return this claim form.  The Claim 

Form must be postmarked no later than [DATE 65 DAYS AFTER MAILING]  

 

Must be Postmarked 
No Later Than 

[DATE 65 DAYS 
AFTER MAILING] 
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RELEASE OF CLAIMS  

 
By signing below, I,   [NAME] , certify that I was employed by Hewitt Associates 
as Benefits Analyst in job code 1445, 1446, and/or 1447 during the Class Period of INSERT 
DATE OF CLASS PERIOD through DATE OF FINAL APPROVAL. 
 
By signing below, I also acknowledge that when the Court grants final approval to the Parties’ 
settlement, I shall have released all claims under [APPLICABLE STATE LAW]  and the Fair 
Labor Standards Act, 29 U.S.C. § 201, et seq., (the “FLSA”) that I may have against Hewitt 
Associates relating to payment of wages or hours of work during the period covered by this class 
action as a Benefits Analyst will be fully and finally extinguished.  In exchange for the money I 
am eligible to receive under the Parties’ settlement, I hereby fully, forever, irrevocably and 
unconditionally release, remise, and discharge Hewitt Associates LLC, its parents, divisions, 
subsidiaries, predecessors and successors, and its and their directors, officers, members, 
fiduciaries, insurers, employees, attorneys and agents (each in their individual and corporate 
capacities) (collectively referred to as the “Released Parties”), from any and all suits, actions, 
causes of action, claims, or demands against the Released Parties or any of them based on 
putative violations of any federal, state or local law pertaining to hours of work or payment of 
wages, including without limitation the FLSA, that were asserted or could have been asserted on 
my behalf in the Action, based on events that occurred or are alleged to have occurred from the 
beginning of time until the date of the Court order resulting in Final Approval of the settlement. 
 
 
 
 

CONSENT TO JOIN 

I,            [NAME]           , wish to join the above-captioned Action and to participate in the 
Parties’ proposed settlement in this matter, including the portion of the settlement relating to 
claims asserted under the FLSA.  I hereby consent to become a party plaintiff in the Action, and I 
hereby authorize counsel for Plaintiffs to file this Claim Form and Consent to Join with the Court 
in the Action.  
 
 
 
Date  Signature 
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